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1 
Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. : 
FCC 55-217 15751 
In the Matter of : 


) 
ROALD W. DIDRIKSEN 
221 Stillings Avenue 
San Francisco, California ) 
) 
) 


Suspension of Radiotelephone 
First Class Operator License 
ORDER : 

At a session of the Federal Communications Commission, held at 
its offices in Washington, D. C. on the 16th day of February, 1955; 

The Commission having under consideration the suspension of the 
Radiotelephone First Class Operator License No. Pl-12-1806 issued to 
Roald W. Didriksen, 221 Stillings Avenue, San Francisco, California; 
and | 

IT APPEARING, That on the 14th day of December 1954, Roald 
W. Didriksen willfully damaged or permitted radio apparatus or installa- 
tions at KPIX to be damaged within the meaning of Section 303(m)(1)(C) 
of the Communications Act of 1934, as amended; and | 

IT FURTHER APPEARING, That Roald W. Didriksen on the 14th 
day of December 1954 willfully or maliciously interfered with radio com- 
munications of station KPIX in violation of Section 13.69 of the Commis- 
sion's rules. : 

IT IS ORDERED, That the Radiotelephone First Class Operator 
License No. Pl-12-1806, of Roald W. Didriksen be suspended under 
authority contained in Section 303(m)(1)(A) and (C) of the Communications 
Act of 1934, as amended, for a period of 90 days; and 

IT IS FURTHER ORDERED, That this Order shall take effect upon 
the expiration of fifteen (15) days from the date on which the licensee 
receives notice thereof; and : 

IT IS FURTHER ORDERED, That the Secretary shall notify said 
licensee of this suspension by sending him a copy of this ORDER by 


2 
Registered Mail--Return Receipt Requested; that within fifteen (15) days 
after receipt of such copy the licensee may make written application for 
hearing, whereupon this Order automatically will be held in abeyance 
until the conclusion of proceedings on said application; that if the licen- 


see does not make such application he shall mail his Radiotelephone 
First Class Operator License to the Secretary of the Federal Communi- 
cations Commission, Washington 25, D. C. before the expiration of said 
fifteen (15) days; and 

IT IS FURTHER ORDERED, That during the period of suspension 
resulting from this Order and during the period of any proceedings held 


in connection with this Suspension Order the Commission will not receive 
or consider any application filed by this licensee for any class of radio 
operator license or privileges. 


FEDERAL COMMUNICATIONS 
COMMISSION 


Mary Jane Morris 
Secretary 


Released: February 18, 1955 
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In the Matter of 


Roald W. Didriksen 
221 Stillings Avenue 
San Francisco, California 


27091 
FCC 55D-92 
Docket No. 11317 








) 
) 
) 
Carlton R. Schwarz ) Docket No. 11318 
127 DuBoise Street ) ; 
) 
) 
) 
) 
) 
) 


San Rafael, California 


Anthony Severdia 
239 Longford Street 
South San Francisco, California 


Docket No. 11319 


Suspension of radiotelephone 
first class operator licenses ) 


Appearances 
Mr. Richard A. Solomon and Mr. John H. McA Lister of Wash- 
ington, D. C., on behalf of the Federal Communications Commission; 
Mr. James Harvey Brown of Hollywood, California and Mr. Robert 
LeProhn of San Francisco, California on behalf of the respondents. 
INITIAL DECISION OF HEARING EXAMINER J. D. BOND 
Preliminary Statement : 


1. Each respondent above named holds a radiotelephone first class 





operator license issued by this Commission. By separate orders dated 
February 16 and released February 18, 1955, and under the cited author- 
ity of Section 303(m)(1)(A) and (C) of the Communications Act of 1934, 1/ 


the Commission suspended for a period of 90 days each respondent's 












1/ The statutes cited provide that the Commission shall, 
* ) 





* * 





"(m)(1) Have authority to suspend the license of any 
operator upon proof sufficient to satisfy the Commission that 
: the licensee-- 


"(A) Has violated any provision of any Act, treaty, or 
“ convention binding on the United States, which the Commis- 
‘ sion is authorized to administer, or any regulation made by the 
Commission under wai such Act, Dien or eanyedticn, or 
. * * 
"(C) Has wititatie ieceanel or peers radio apparatus 
or installations to be damaged;" 


& 
operator license; as required by Section 303(m) (2) of the Act, 2/ each 
ad order provided for the automatic postponement of its effectiveness if 
the respondents should request a hearing; hearing was requested by 
each respondent, whereupon by order dated March 30 and released 
April 1, 1955, a consolidated hearing upon the suspension orders was 
directed to be held upon these issues: 

"1. To determine whether Roald W. Didriksen, Carlton R. Schwarz 
and Anthony Severdia, on December 14, 1954, willfully dam- 
aged or permitted radio apparatus or installations at KPIX 
to be damaged within the meaning of Section 303(m)(1)(C) of 
the Communications Act of 1934, as amended. 

. To determine whether Roald W. Didriksen, Carlton R. Schwarz 
and Anthony Severdia, on December 14, 1954, willfully or 
maliciously interfered with radio communications of station 
KPIX in violation of Section 13. 69 of the Commission's 
Rules. 3/ 

. In the light of the evidence adduced in the preceding issues 
to determine whether the terms of the original orders of sus- 


pension should be made final, rescinded or modified. " 


2/ In pertinent parts Section 303 (m)(2) states: 


(2) No order of suspension of any operator's license 
Shall take effect until fifteen days’ notice in writing thereof, 
stating the cause for the proposed suspension, has been given 
to the operator licensee who may make written application to 
the Commission at any time within said fifteen days for a hear- 
ing upon such order... Upon receipt by the Commission 
of such application for hearing, said order of suspension 
shall be held in abeyance until the conclusion of the hearing 
which shall be conducted under such rules as the Commission 
may prescribe. Upon the conclusion of said hearing the Com- 
mission may affirm, modify, or revoke said order of suspen- 
sion. " 


3/ The cited Section 13.69 of the Commission's Rules is as follows: 


"Sec. 13.69. Interference. No licensed radio operator 
shall willfully or maliciously interfere with or cause inter- 
ference to any radio communication or signal." 





3) : 
320 2. Hearings were held in San Francisco, California on May 3, 4, 
5, and 19, 1955. Each respondent was present in person and represented 
by counsel at all times throughout the hearings. Counsel for the Com- 


‘ mission produced testimony of four subpoenaed witnesses and thirteen 
» documentary exhibits were received in evidence. No respondent was 
> called or testified as a witness. At the conclusion of the hearings coun- 


sel were directed to file proposed findings of fact and conclusions of law 
and permission was granted to file reply pleadings. Within the extended 
time allowed, proposed findings, conclusions and briefs were filed on 


behalf of the Commission and on behalf of the respondents; reply plead- 


be ings were timely filed on August 25 and August 26, 1955. The findings 
y and conclusions hereinafter stated have been derived after careful con- 
3 sideration of the record which includes the testimony, exhibits, and 


pleadings referred to hereinabove. 


Findings of Fact : 


\ 


i’ 3. Respondents Roald W. Didriksen, Carlton R. Schwarz, and 


, Anthony Severdia hold radiotelephone first class operator licenses 
—_ No. Pl-12-1806, No. Pl-12-505, and No. Pl-12-423, respectively. 
ei Each is an experienced radio transmitter operator and each was em- 
ae ployed before and on and after December 13, 1954 as transmitter tech- 
; nician at television station KPIX in San Francisco, licensed to Westing- 
house Radio Stations, Inc. On November 26, 1954, the KPIX manage- 
. ment announced the appointment of William John Burgess to be transmit- 
5 ter supervisor; the duties of that position were previously discharged 
= by Didriksen. Burgess, the principal witness in this proceeding, testi- 
. fied on direct and cross-examination for about 14 hours. The Commis- 
ae sion's witnesses included also Alfred E. Towne, who was at all times 
: here material chief engineer for Station KPIX, Raymond Milton Holtz, 


a KPIX transmitter technician, and Clarence W. Hillman, a KPIX staff 
announcer. Each of these witnesses holds a license as a radiatelephone 
first class operator. : 

4. A substantial amount of respondents' cross-examination of the 


witness Burgess was directed toward a challenge of his abilities and 





6 
proficiency in maintaining, adjusting, and operating the KPIX transmit- 


ter equipment; also, respondents' pleadings seem to question the reliabil- 


ity of the testimony by Burgess because of some degree of bias or preju- 
dice that might be inferred possibly from the pre-strike background or 
from the fact that the KPIX management had recently promoted and de- 
moted Burgess and Didriksen as transmitter supervisor. Respondents' 
arguments thus involve the competence and credibility of the testimony 
given by Burgess, and so warrant an initial and careful appraisal of his 
evidence. The credibility question is first answered. The Hearing 
Examiner observed the demeanor and appearance of the witness Burgess 
throughout the long periods of examination which he underwent; the care- 
fulness with which he considered and answered forthrightly all of the 
questions propounded to him was impressive at the hearing and is not 
less convincing upon examination in the transcript. The obvious patience 
321 of the witness and the level tone of voice and unruffled temper 
which he displayed persuasively manifested his efforts and intentions 
to disclose fairly and fully all of the true facts within his knowledge. 
In numerous instances Burgess candidly stated facts and opinions favor- 
able to the respondents’ case. Burgess was a convincing witness who gave 
compietely credible testimony which is not to be discounted for reasons 
of detectable or inferable personal bias or prejudice. 
>. The reliability of Burgess's testimony also rests upon his 
qualifications including such education, training and experience as may 
bear upon his technical skill and knowledge in the matters about which 
he testified. In this area also the finding is that Burgess is thoroughly 
competent in the technical maintenance, servicing and operation of the 
KPIX television transmitter installation; the basic facts are summarized 
herein. Burgess is thirty-five years of age, has been interested and 
active in radio and electrical pursuits for about 19 years, and has been 
occupationally devoted to radio broadcasting for most of his time since 
1939. He has held an amateur license since 1935 and has held a first 
Class radiotelephone operator license from this Commission since 1938. 
His early training and experience include work with aircraft radio and 





1 
electrical equipment for California airplane manufacturers, inspecting, 
testing and repairing airplane communications and electrical equipment, 


radio technician's training in the Navy, private electrical and radio 


a repair shop operation, and various technical duties at radio and tele- 
» vision broadcast stations since 1945. Burgess was employed as a studio 
» and transmitter operator at Station KSAN (250 watts, 14 50 kc) for about 


three years and during this period he also participated in engineering con- 
sulting activities such as trouble-shooting and field tests and adjustments 
for other broadcast station operations. In 1948, Burgess entered the 
employment of the licensee of KSFO which was then engaged in the con- 

; struction of television station KPIX; Burgess did not participate in the 


ai. installation of the KPIX transmitting equipment, but he did take part in 
’ making the KPIX proof of performance measurements. During the early 
part of this employment, and after about six months, Burgess became a 
transmitter technician at KSFO where his duties included also the opera- 
[ tion of two international shortwave transmitters which were broadcasting 
. with 50, 000 and 100, 000 watts power. His responsibilities included doing 
. maintenance work on the equipment, operating it, keeping transmitter 
logs, and technical or other duties at the KSFO studio location. 
79. 6. In 1949, Burgess, while working at Station KPIX, began taking 


an extension course in engineering at the University of California; until 
sometime in 1952 he worked full time at KPIX while pursuing his college 
education; his duties included work at both the studio and at the trans- 
mitter of Station KPIX. In 1952, and until July 31, 1954, Burgess at- 


ey tended the University of California full time except for the summer 
» 322 vacation periods during which he continued his employment at 
‘ KPIX. On July 31, 1954, he received from the University of California 


the degree of Bachelor of Science in Electrical Engineering, and after 

a week's vacation, resumed full-time employment at KPIX. At various 
times throughout his employment at KPIX Burgess stood watches at the 
transmitter on both operating and maintenance shifts. He admitted that 


he had not had as extensive experience in the operation and maintenance 
of the KPIX transmitter as had a number of the other technicians who 





8 
were employed there; however, on a number of occasions he had closed 
down and started up the transmitter both individually and in cooperation 
with other technicians; also, he had been present on a number of occa- 
sions when others were engaged in those operations. He testified, and 
it is not denied, that his extensive technical experience in the operation, 
maintenance and adjustment of AM broadcast installations afforded ex- 
perience in the field of radio broadcasting which is comparable ina 
great many respects to the operation and maintenance of television broad- 
casting equipment. The duration and extent of Burgess's practical ex- 
perience, augmented by the recently earned degree in electrical engi- 
neering, his selection for the position of transmitter supervisor, and 
his testimony showing both in substantive content and in careful expres- 
sion a thorough understanding of the technical problems of operating the 
KPIX transmitter equipment combine to support the finding here made 
that his statements of record in this hearing are credible and expert 
descriptions of true facts. | 


7. The witness Raymond Milton Holtz has been employed as a trans- 


mitter technician for virtually all of the time since the KPIX operation 
was commenced; his testimony is not impeached or questioned. Holtz 
was the technician on duty at the KPIX transmitter on December 13, 1954, 
between the hours of 11:15a.m. and11:15p.m. At the time he left the 
KPIX transmitter the equipment and facilities were in normal operating 
condition; the transmitter was on the air broadcasting programs and no 
unusual difficulties or equipment failures or maladjustments were evi- 
dent to him. Holtz further stated that if any unusual equipment or 
operating difficulties had been observed or encountered they would have 
been recorded in the station logs or in the "gripe book" (described be- 
low) or both. Holtz was relieved as transmitter operator at or prior 
to 11:15 p.m. on December 13, 1954 by the respondent Didriksen. 

8. For a period of time prior to December 13, 1954, management- 
labor negotiations were conducted by representatives of Westinghouse 
Radio Stations, Inc. and of the union in which the KPIX transmitter 
operators were members. Disagreement led to a decision that the 


Sg 


9 
union members, including respondents, should strike on December 14, 
1954; on that date and between 5:00 and 6:30 a.m., respondent Severdia, 
who was the negotiating leader of the union members, personally con- 
veyed the strike call message to Didriksen and Schwarz, who were then 
on duty at the KPIX transmitter. 4/ Respondents Didrikson and Schwarz 
were assigned to maintenance shift duty on December 13-14, 1954, their 


323 respective daily hours being from 11:00 p. m. (December 13) to 


7:00 a.m. (December 14) and from 12:15 to 8:15 a. m. (December 14). 
Their responsibilities included the checking, adjusting and repairing of 
such transmitter units and components as might require servicing in 
order to keep the station equipment in operating condition, and also such 
special maintenance or repair tasks as might be the subject of specific 
instructions or inquiries set out in a transmitter notebook which is gen- 
erally known as the "'gripe book". The "gripe book" is a journal de- 
veloped and maintained on a somewhat casual basis by transmitter em- 
ployees to record special or unusual operating equipment characteristics 
or difficulties or possible improvements. The documentary evidence 
includes photostatic copies of 18 pages of the "gripe book" which cover 
the period from November 19, 1954 to January 8, 1955; the entries 
therein are hand written by various individuals including the respon- 
dents, as well as the witnesses Burgess, Holtz, and Towne. Some 
"“oripe book" entries prior to and on December 13 pertained to a possi- 
ble modification of the air circuit breaker which was found to be not 
operating after the respondents left the transmitter; the final entry, 
apparently made by Didriksen under date of December 13, was that, 
"Mod. is unnecessary--Bkr properly built at factory. " 

9. The KPIX broadcast day of December 13, 1954 was scheduled 
to end at sometime after midnight on that day; the transmitter was nor- 
mally operating when Holtz left, as above stated, and it was the joint 
responsibility of Didriksen and Schwarz to close down the transmitter at 


4/ This finding of Severdia's role derives from his statement and ad- 
missions as summarized in Attachment A. 


10 
the scheduled time, to perform the maintenance duties regularly and 
specially assigned during the shut-down period, and then to start up the 
transmitter at or about 6:45 a.m. on December 14, as scheduled. The 
respondents did not start the transmitter on this date because of the 
strike call. The three respondents simultaneously left the KPIX trans- 
mitter premises at about 6:25 a.m. on December 14. 

10. The evidence as to the condition of the KPIX transmitter 
facilities and as to the acts of the respondents in relation thereto falls 
generally into two categories: the first is the testimony by Burgess who 
described what he found at the transmitter later on the morning of 
December 14; the second category of evidence includes three statements 
signed by the respondents in connection with an investigation by Com- 
mission representatives which was made shortly after the KPIX strike 
incident. Those statements are the only semblance of explanations 
provided for the record in this proceeding as to the acts and conduct 
of the respondents. Signed statements by each respondent, in question 
and answer form, were secured by Commission representatives on 
January 12 and 17, 1955. Copies thereof were offered in evidence by 
Commission counsel; no objections were interposed; no limitation on 
the purposes for which they were offered or to be considered was stated 
or requested; accordingly, the statements are in evidence. A brief 
summary of the statements is set out in Attachment A hereto and is made 
a part hereof. The statements were not made under oath, whereas the 

324 testimony of the witnesses was given under oath and was tested 
by cross-examination. The respondents individually were present 
throughout the hearing and they chose not to testify; they might have 
been called as witnesses by Commission counsel or by their attorney, 
but neither counsel chose to do so. Under these circumstances it is 
not appropriate to undertake to weigh against the sworn testimony the 
contradicting portions of the unverified statements of the respondents. 
In this administrative proceeding the respondents’ failure to testify 
leaves their statements as probative evidence of admissions against 
interest; however, their self-serving statements lack probative weight 


11 
to prevail in areas of circumstantial or other evidence against the re- 
spondents. The decisional choice in the findings is only to evaluate the 
facts that were stated under oath and not similarly denied, as well as 
the inferences that reasonably are to be drawn from them. 

11. The Proposed Findings of Fact submitted by counsel for the 
Commission are substantially supported by the evidence of record; the 
respondents’ pleadings do not directly challenge the basic facts, although 
contentions were made, in both the evidence and the pleadings, that 
accidents or nonmalicious and unintentional oversights could have been 
the causes of the transmitter equipment deficiencies and maladjustments 
which are hereinafter discussed. On the morning of December 14, 1954, 
after a telephoned notification that KPIX was not broadcasting, Burgess 
arrived at the transmitter location at about 8:05 a.m. The KPIX trans- 
mitter facilities are located in leased space ina building which is occu- 
pied in other areas by other tenants. Upon arrival Burgess found the 
door to the KPIX room to be locked; he unlocked the door, entered, ob- 
served that all lights including indicator lights and tube filament lights 
were out, and that the electrically operated clock on the wall was stopped 
at approximately 6:25. Burgess then undertook to start the KPIX trans- 
mitter. : 
12. Hundreds of pages of testimony describe in great detail the 
technical manipulations that are ordinarily incident to the turning off 
and starting up of the KPIX transmission facilities; the physical and 
electrical consequences and relationships of the manifold operations 
were extensively examined into on both direct and cross-examination of 
the witnesses, Holtz to some degree, and Burgess to a much greater 
degree. The details of that testimony would unduly extend this Initial 
Decision upon minor and irrelevant details. The summary finding is 
that the station shutdown procedure involves a sequence of several 
steps in which various control buttons, switches, circuit breakers, and 
deactuating mechanisms are operated. The shutdown steps were divided 
by the witnesses into two major groups, i.e., those which ordinarily 
should be taken in order to close down the equipment, and certain other 
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optional steps which the operator might or might not choose to take; 
moreover, two classes of shutdown operating procedures obtain, the 
first including the steps to be taken when the maintenance technicians 

325 are to be on duty, and the other and more complete sequence of 
shutdown operations to be performed, as on a week end, when no main- 
tenance crew is to work; optional steps may be taken in either case. 
Some power circuits were never to be interrupted during any type of 
shutdown; thus there should be continuous power to the automatically 
controlled thermal ovens which maintain constant temperature, and 
consequent frequency stability in the transmitter and frequency monitor- 
ing crystals. The turning on of the KPIX transmitter involved essen- 
tially a reversal of the steps taken in shutdown, with the addition of some 
manual turn-on procedures to reestablish certain circuit continuities that 
are automatically broken by the equipment's responses to shutdown 


procedures. 


13. On December 14, Burgess took the initial steps usually re- 
quired to start the transmitter, but he observed that the normal reactions 
did not occur. Burgess described fully his actions and observations as 
well as the processes of reasoning which he followed in his efforts to 
achieve KPIX transmitter operation. Without relating those details in 
this decision it is found from the evidence, and as proposed by pleadings 
on behalf of Commission counsel, that on the morning of December 14, 
1954, Burgess discovered and verified at the KPIX transmitter these 
abnormal conditions which would not reasonably have resulted from the 
taking of the steps incident to shutdown of the transmitter, even in the 
case of a most complete normal shutdown: 

a. The main power circuit breaker in the basement of the 
building was in the open position. 

b. All of the circuit breakers on the transmitter room dis- 
tribution panel were in an open or off position, including those 

to the crystal ovens which were never normally opened. 

c. All circuit breakers (approximately 20-40) on the front 
of the transmitter panel were in an off position. 
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13 

d. The cooling system water valves to both the audio and 
video high power amplifier cubicles were turned to the off posi- 
tion. i 

e. The water pump by-pass valve was in a completely open 
position. : 

f. The two clasp fasteners for the cover on the high voltage 
air circuit breaker were loose so that its remotely controlled 
mechanism could not be activated. 7 

g. The Delta Wye power transfer switch had been placed 
in a normally unused neutral or non-contacting position. 

h. A tube was out of its socket in the aural cubicle and two 
tubes in the same cubicle had had the plate cap) connections re~ 
moved. i 

i. The Tektronics oscilloscope was inoperative and a piece 
of cardboard had been placed behind its green filter screen. 

j. The Heathkit and RCA oscilloscopes were inoperative. 

k. The gain control on the video line amplifier had been 
reduced to the minimum position. 

1. The controls on the stabilizing amplifier had been set 
in improper positions rendering this piece of equipment inopera- 
tive. ! 

m. Various video coaxial plugs at the rear of the control 
panel of the operating console were scrambled and misconnected. 

n. The RF input connections were loose and in some cases 
were connected to wrong connectors on the monitor patch panel. 

oO. The RF input coupling controls on both the visual and 
aural monitors had been rotated to zero. 

p. The audio line within the low power aural cubicle was 
short circuited. 

q. The video signal demodulator, a comheretally produced 


| 


monitoring unit, was inoperative. 
r. The line cord plug to the diode monitor, a simpler 
“home made" monitoring unit, was removed from the wall socket. 


327 


14 
S. The tube tester was found not in any normally accessi- 

ble location, but in the loft in the storage area, at the rear of the 

main transmitter room. 

14. The foregoing brief summary statements as to the maladjust- 
ments and difficulties observed by Burgess at the KPIX transmitter 
do not embody or adequately signify the efforts and delays that were in- 
cidental to locating and relieving the abnormal conditions so as to put 
the transmitter in operating condition. Burgess was at the transmitter 
site alone from about 8:05 a.m. until about 9:05a.m. when the KPIX 
chief engineer, Alfred E. Towne, came onthe premises. The actual 
restorative measures would have required relatively little time and ef- 
fort; however, the discovery of the deficiencies entailed resort to many 
trouble-shooting procedures; most of the difficulties became serially ap- 
parent only as various steps of the transmitter starting procedure failed 
to produce the responses that should have occurred, whereupon inspec- 
tions, tests, and readjustments would remedy a particular situation; 
then another try at starting the equipment would indicate the existence 
of different disabilities beyond the point at which turn-on progress had 
been made. Consequently, Burgess was able by the cut and try proce- 
dures he employed to get the aural transmitter carrier signal on the air 
about 8:40 a.m., and to produce a visual carrier signal at about 8:45 
a.m. However, the carrier signals did not broadcast program informa- 
tion, and it was ascertained that no audio or video signals were being 
put into the transmitter by and from the so-called rack equipment through 
which incoming programs ordinarily pass. The transmitter was turned 
off and Burgess then undertook to locate and correct the input circuit 
troubles. He was advised, upon making a telephone call to the KPIX 
studio, that it was not probable that programs from the studio could be 
sent to the transmitter during that broadcast day; it was not explained 
why the studio delay was expected. Burgess then undertook to insure 


' that the circuits in the rack equipment were in operating condition; his 
efforts in these directions led to discovery of several of the disabilities, 
misconnections and malfunctioning conditions listed above. The tube 


o¢ 





15 
tester, an item frequently used in testing and adjusting equipment, 
ordinarily is kept near the work stations of the transmitter technicians; 
it was found in a loft area at the rear of the transmitter room; Severdia 
used this equipment item between 5:00 a.m. and 7:00 a. m. on that day. 
At least three oscilloscopes were among the technical equipment items 
normally used in checking and adjusting the transmitter and signal input 
equipment; these items had been in operating condition when last used by 
the transmitter technicians; Burgess was unable to use any oscilloscope 
in his trouble-shooting endeavors because they were not in operating con- 
dition; upon examining one of these instruments it was found that an 
opaque cardboard disc had been inserted between the green glass view- 
ing screen and the face of the oscilloscope tube immediately underneath, 
and after dismantling the equipment to discover this difficulty and after 
reassembling the unit the instrument still failed to function. The evi- 
dence does not show what else was wrong with this instrument because 
Burgess then abandoned his efforts in the direction of utilizing the 
oscilloscope equipment and ultimately devised other makeshift power 
source and signal tracing procedures. Towne soon joined Burgess and 


they jointly carried forward their efforts to locate and eliminate diffi- 


328 culties in the circuits and equipments incidental to KPIX trans- 


mitter operation. Towne was not familiar with the operating and main- 
tenance details at the KPIX transmitter, but the findings herein made are 
corroborated in some respects by his statements. Burgess left the 
KPIX transmitter at about 10:30 a.m. on December 14, and at about 6:00 
p.m. he returned with a KPIX staff announcer and some speech input 
equipment that was ordinarily used at the studio. Soon thereafter it 

was ascertained that the KPIX transmitter facilities were in operating 
condition, whereupon at 7:00 p.m. Station KPIX resumed transmitting 
programs. | 

15. The evidence shows, and the respondents’ pleadings empha- 
size, that the equipment disabilities hereinabove described do not 
separately or in total effect constitute damage to the KPIX transmitter 
facilities in the sense that the equipment units or components were 
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destroyed or broken; it is clear that the maladjustments and disarrays 
that were found to exist were not of such a nature as to cause physical 
injury to the transmission facilities when efforts to place them in 
operation were made. It is contended that the multiple power circuit 
disconnections are the antithesis of damage because most of the dis- 
engaged circuit breakers may perform a safety function by automatically 
tripping under overload conditions, but the proof is that no possible over- 
load could have produced the totality of power circuit interruptions that 
existed at KPIX on the occasion under discussion. Respondents argue 
that damage to radio apparatus or installation as used in the statute should 
be defined so as to encompass only demolition or destruction or breakage 
and that the evidence here does not support an ultimate finding that the 
KPIX radio apparatus and installation were damaged. The respondents' 
contentions are unsound. It is manifest that the KPIX transmitter ap- 
paratus and facilities were not in a condition to be used for transmission 
purposes at the time of Burgess's arrival on December 14; and it is 
equally manifest that the total effect of the several disabilities herein- 
above found to exist was both to render the equipment unusable and to 
delay the readjustments and corrections necessary to the commence- 
ment of broadcast transmissions. The extensive and abnormal multiple 
power disconnections, the water system valve maladjustments, the par- 
tially disassembled circuit breaker and radio tube circuits, the scrambled 
rack equipment connections, and the disabled and misplaced test equip- 
ment units are among the disarrays that combine to constitute damage 
to the KPIX radio apparatus and installation. Almost any one of these 
maladjustments rendered the transmitter inoperative and the total effect 
of all of them was to prolong the delay encountered in restoring the equip- 
ment to a useful condition. It does not require recourse to legislative 
history or the dictionaries--ordinary, technical, or legal--to understand 
that television transmitting apparatus is of such intricate structure and 
complex functioning that it may be rendered unusable, i.e., damaged, 
by manual maladjustments and misconnections as well as by more 
obvious destructive tactics; repair of the damage is required in either 
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case to permit operation, and it matters not that parts replacements 
329 may not be required in one case. The KPIX radio transmitter 
apparatus was damaged on the morning of December; 14, 1954. 

16. The respondents' pleadings do not directly disclaim their re- 
sponsibility for the unusual conditions found at the KPIX transmitter. 
Didriksen was left in charge of the facilities upon relieving Holtz and 
the installations were then in normal operating condition; Schwarz was 
on duty with Didriksen on December 14, and the third respondent Severdia 
was with them at the transmitter from about 5:00 until 6:30 a.m. on that 
date. The respondents' pleadings urge, but the searching cross- 
examination of Burgess completely failed to support, findings that the 
disabilities to the KPIX equipment could have been or were occasioned 
by either maintenance or normal shut down procedures or by inadvertent 
or accidental manipulations by respondents or by Burgess himself. On 
the contrary, the basic facts--e.g., the total power shutoffs, the water 
valve inversions, the signal circuit connections, the hidden tube tester, 
and the concealed oscilloscope screen obstruction--compel the ultimate 
finding that the disabling conditions were knowingly brought about with an 
intention and reasonable expectation, admitted by Didriksen's statement 
at one point and denied by that of Schwarz but possibly foretold by Sever- 
dia, that obstructing and delaying effects upon the utilization of the KPIX 
transmitter would follow. : 

17. It is not shown, and it does not need to be shown, that any one 
or two or all of the respondents performed any one or more of the dis- 
abling acts which are attributed to them; Didriksen and Schwarz were 
the licensed operators on duty at the transmitter and it was their respon- 
sibility to maintain the equipment in an operating condition and to protect 
it from the disabilities which it did incur. : The three respondents 


5/ The Commission's Rules, under the heading of "Scope of Authority" 
of commercial radio operator licensees, includes a provision in Section 
13. 63 which is as follows: 
"Operator's responsibility. The licensed pasate respon- 
sible for the maintenance of a transmitter may permit other 
[footnote 5 continued on the following page] 
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‘ were KPIX technical employees and they were present at the transmit- 


ter during the time that the KPIX equipment was disabled. The facts 
and circumstances that are made known on this record are strongly 
persuasive to the finding that each and all of the respondents partici- 
pated in concert in performing the acts that disabled the KPIX trans- 
mitter and delayed its operation. It may be said that such a finding 
rests upon inferences and presumptions from circumstantial evidence; 
but it may be replied that the evidence is no less convincing where, as 
here, the facts are clearly inconsistent with any other inferences and 
presumptions. The record presents no verified denial or explanation 
by any respondent, and the disabling conditions at KPIX are found to be 
the results of willful acts by each and all of the respondents herein. 

18. Counsel for the respondents undertook at the hearing to in- 
quire into the background of the strike that was called at KPIX on Decem- 
ber 14, but such testimony, being objected to, was not allowed. 6/ 


| footnote 5 continued from preceding page ] 
persons to adjust a transmitter in his presence for the purpose of 
carrying out tests or making adjustments requiring specialized 
knowledge or skill, provided that he shall not be relieved thereby 
from responsibility for the proper operation of the equipment. "' 
The Rules also provide in Section 13. 65 that: 
"Damage to apparatus. No licensed radio operator shall 
willfully damage, or cause or permit to be damaged, any radio 
apparatus or installation in any licensed radio station. " 


6/ The objection was extensively discussed. The acts of respondents in 
leaving on strike are not any part of the grounds urged for sustaining 
the suspension orders at issue; their other acts disabling KPIX are the 
facts relied upon. The absence of relationship between the labor strike 
history and the matters at issue is indicated by these excerpts from the 
hearing record: 
"The Presiding Officer: I would ask you, Mr. Brown, 
again, what is your defense in this case, ... 
"Is it your defense that these things were done, that they 
were done because of feelings growing out of the strike? 
"Mr. Brown: No, that isn't my defense, Mr. Hearing 
Officer. 
"The Presiding Officer: If that is not your defense, then | 
what relevance of [or] significance will you have to be gotten # 
from this labor history? , 


[footnote 6 continued on the following page] 
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Respondents’ pleadings now rather vaguely urge that some consideration 
331 should be givento the labor strike circumstances under which re- 
spondents left and Burgess entered the transmitter premises. The find- 
ing has been made that Burgess did not err in his observations or in 
his testimony about them. The duties of the holder of an operator license 
to observe the requirements imposed by the Communications Act and by 
the Commission's lawful rules are not greater or less on account of what- 
ever indignation or indifference or ebullience he may feel upon commenc- 
ing a labor strike. The respondents’ accountability for their acts which 
disabled the KPIX transmitter could not be found to be greater or less 
because of the course of events in the labor-management negotiations. 

19. Respondents’ pleadings point out, and the finding is made, that 
the KPIX transmitter could have been rendered substantially more in- 
operative by misadjustments of the main tuning controls; the fact that 
respondents did not inflict this disability does not support the plea of 
good faith urged by counsel. Similarly, if it should be found from the 
respondents’ statements, and it is not so found, that respondents took 
certain equipment restorative measures after the strike call, the above 
findings of other willfully disabling acts would not be upset. The absence 
of "gripe book" entries upon the KPIX disabilities set out in paragraph 
13 above outweighs the findings requested as noted in this paragraph. 
Other arguments urged on behalf of the respondents and not considered 
hereinabove are discussed in the Conclusions which follow. 

Conclusions : 

20. The respondents were employed as transmitter technicians at 

television station KPIX on and before December 14, 1954. They left the 


transmitter premises at or about 6:30 a.m. on that day because a labor 


[footnote 6 continued from preceding page ] 

"Mr. Brown: Only in respect to the charge that Rule 
13. 69 was violated... 

"The Presiding Officer: . . . I will sustain objections 
to any inquiries from this witness as to the background cir- 
cumstances or events prior to December 14 insofar as they 
are claimed to relate to labor contract negotiations. " 
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Strike was called. It is not here material to consider whether their 
leaving on strike might constitute a breach of any duty imposed by rule 
or statute upon licensed station operators, because their other acts 
before departing comprise the Commission's case under the specified 
issues in hearing. Respondents' arguments that the Commission here 
seeks to trespass in the field of labor-management relations is utterly 
lacking in merit. The Commission's licensing responsibilities under the 
Communications Act may not be ignored or shirked merely because li- 


v 


censee violations may have occurred in a period of employer-employee 
disagreement; likewise, the lawful duties of licensees may not then be 
willfully breached with impunity. 

21. The KPIX transmitter was not broadcasting and was not sched- 
uled to be on the air when respondents left it on December 14; no interrup- 
tion of broadcasting occurred by reason of their leaving. However, re- 
spondents knew that the transmitter was scheduled to be in broadcast 
operation in less than thirty minutes after their departure. Before they 
left the respondents manipulated and dislocated various controls and 


332 connections and accessories at the transmitter so that it could not . 
have been started as scheduled; its condition was such that it could not be ‘ 
started at all until the respondents’ maladjustments were searched out P 


and corrected. The things done by respondents to the KPIX transmitter 
are those listed and discussed in paragraphs 13 and 14 above. It was 
found in paragraph 15 that the KPIX radio installation was damaged by 

the noted disarrays, and paragraphs 16 and 17 state the findings that 
respondents willfully did and permitted to be done the acts that constituted 


damage to the KPIX apparatus. The intentions of respondents may have 4 
been and apparently were, to refrain from physically destroying any : 
equipment beyond repair, and they may have believed their acts so 4 
gauged to fall short of the damage forbidden by statute; nevertheless, . 


they intended to do the acts and as experienced transmitter technicians 
they knew and intended that the usefulness of the transmission facilities 
would be impaired by their acts. The intentional conduct by respondents 
caused functional damage to the KPIX facilities, and it is concluded under 4 
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the first issue that the respondents, on December 14, 1954, individually 
and jointly willfully damaged or permitted radio apparatus and installa- 
tions at KPIX to be damaged within the meaning of Section 303(m)(1)(C) 
of the Communications Act. 

22. It is concluded under the second issue ahi the respondents’ 
acts do not amount to a willful or malicious interference with radio 
communications in violation of Section 13. 69 of the Commission's Rules, 
(quoted in footnote 3 above). The law favors the respondents under this 
issue because the rule derives from Section 303(m)(1)(E) of the Act 
which empowers the Commission to suspend the license of any operator 
who, "Has willfully or maliciously interfered with any other radio 
communications or signals;"" (emphasis added). No "legislative his- 
tory" is available to suggest why the Commission's Rule 13. 69 omits 
the statutory word "other", and Commission counsel's argument that a 
broadened meaning was thus intended in the rule collides with the propo- 
sition that the Commission has not declared grounds for license suspen- 
sion which are not authorized by the very explicit terms of the Communi- 
cations Act. Section 303 of the Act states the Commission's general 
powers and Subsection (m)(1) grants the power to suspend operator li- 
censes upon proof of facts specified in paragraphs (A) through (F) of 
Subsection (m)(1). The Commission has adopted rules, Sections 13. 63 
through 13.70, which restate prohibitively, but in otherwise strikingly 
similar language, the statutory grounds for license suspensions set out 
in paragraphs (B) through (F) of Section 303(m)(1) of the Act. Hence, 
Rule 13. 69 has no broader meaning than paragraph (E) of the Act quoted 
above. It is clear that the Act refers to electrical or physical inter- 
ference with or to communications rather than to such acts of disability 
to non-operating equipment as were committed by the respondents herein. 
Interference as used in the Act, e.g., Sections 301(a) and 303(f), and in 
communications parlance, e.g., the Commission's Rules and Standards, 
ordinarily means no more than above indicated, and radio communica- 


333 tion is defined in Section 3(b) of the Act as meaning transmission 


by radio. The meanings of the Act and of Rule 13. 69 are the same and 
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that meaning does not encompass the acts of the respondents herein. 
Explicitly, the conclusion is that respondents have not willfully or 
maliciously interfered with radio communications of Station KPIX in vio- 
lation of Section 13.69 of the Commission's Rules. It should be pointed 
out that this conclusion is based on the reasons stated and not at all on 
the argument in respondents’ pleadings that the rule and the statute are 
inapplicable to "a television station operating for private profit and not 
a public utility”; that contention is rejected because it is not supported by 
either cited authority or persuasive reasoning. 

23. The third issue requires a determination as to whether the 
terms of the suspension orders should be made final or rescinded or 
modified. The previously stated findings and conclusions were materially 
aided by the pleadings of the parties, but little help is there found in 
considering this issue because the opposing contentions do not recog- 
nize the possibility of modification or discuss the factors pertinent to 
that alternative. For the reasons briefly stated below it is concluded 
that the suspension orders should be modified. The pleadings point out 
that this is a case of first impression in that there has not been published 
a judicial or administrative interpretation of damage to radio installa- 
tions under the law herein discussed. The conclusions stated in para- 
graph 21 suggest, and it is here recognized, that respondents’ intentions 
may have been to do the acts found unlawful but to avoid violation of the 
law; if so, their error was one of judgment upon the matter of law here 
first decided. This presumption in favor of the respondents cannot be 
so wholly embraced as to exonerate them because their intent to hamper 
communications and their effective acts to that end bespeak a culpable 
willfuliness which they have neither denied nor satisfactorily explained. 
In summary, consideration of this point suggests some amelioration of 
the proposed license suspensions. The inapplicability of the rule cited 
to support the second issue, as stated in the preceding paragraph, af- 
fords a slight technical basis for concluding that the license suspension 
period should be shortened. Broadly viewed the objectives of license 
suspension proceedings are to discipline respondents for their violations 
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and thus to protect the public against the injuries to communications 
services which Congress and the Commission sought in the law and the 
rules to avert. A careful weighing of all evidence and considerations 
presented by this record leads to the conclusion that the purposes of 
the Act and the public interest would be served by suspending the radio 
operator's license of each respondent for a period of 30 days. 


334 IT IS ORDERED this 29th day of December, 1955, that, unless an 


appeal to the Commission is taken or the Commission reviews this Initial 
Decision on its own motion pursuant to Section 1. 853 of the Rules, the 
three Commission's orders herein dated February 16 and released Febru- 
ary 18, 1955, and each of them ARE MODIFIED to provide that the Radio- 
telephone First Class Operator Licenses of Roald W. Didriksen (No. 
Pl-12-1806), of Carlton R. Schwarz (No. Pl-12-505), and of Anthony 
Severdia (No. Pl-12-423), and each of them, ARE SUSPENDED fora 
period of 30 days. 


/a/ J.D. BOND © 
Hearing Examiner 
Federal Communications Commission 


(SEAL) 

Released: December 30, 1955 

and effective 40 days thereafter, 
subject to the provisions of the Rule 


cited in the ordering clause above. 


[In Script: ] 
50547 - James H. Brown, 6227 Selma Ave., Hollywood, Calif. 
50548 - Roald W. Didriksen, 221 Stillings Ave., San Fran. , Calif. 


REGISTERED | 50547 & 50548] 


RETURN RECEIPT REQUESTED Signed by above 
FEE PAID Mailed by December 30, 1955 
Mail & Files" 
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335 ATTACHMENT A 
Initial Decision - Dockets 11317, 11318, 11319 


The evidence in this proceeding includes copies of three separate 
signed and unverified typewritten statements, in question and answer 
form; they were prepared at the Commission's offices in San Francisco 
on January 12 and 17, 1955; the individual respondents were questioned 
by a Commission investigator. Each statement is five or more pages in 
length; the significant assertions therein made are summarized below. 
Except where quoted, the respondents’ statements are paraphrased and 
shortened to indicate what they said. 

Statement of Roald W. Didriksen 

This respondent's duty hours at the KPIX transmitter were from 
11:00 p.m. on December 13 until 7:00 a.m. on December 14; respondent 
Schwarz was the other maintenance shift employee on duty, and neither 
was in charge. Respondent Severdia arrived at the transmitter at about 
5:00 a.m. on December 14, and Didriksen observed some of his actions 
while there. Didriksen was asked and answered as follows: 

"2. Being off duty, did Mr. Severdia have any right or 
authority to touch any equipment at the transmitter in an endeavor 
to put it in or out of operating condition ? 

"A. I don't doubt but that he was involved in whatever was 
done to equipment. I saw him with a tube tester and saw him have 
a pilot light that he had in the tube tester. " 

Didriksen made no effort to find out what Severdia was doing because it 
was not unusual for technicians to bring in tubes and lights and test 
them with the station’s equipment. All three respondents left the 

station transmitter at about the same time, believed to be after 6:30 

and before 7:00 a. m.; they remained in the building until the transmitter 
supervisor (Burgess) appeared. Didriksen's reason for leaving the 
premises was because a strike had been called. This respondent was 
asked and answered as follows: 

"Q. .. . did you or did you not do anything personally to 
any of the equipment at the transmitter which would render such 
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equipment incapable of being put on the air at the regular sign 
on time of 6:30 a.m. ? 

"A. No." 

He was later asked and answered as follows: _ 

"Q 1. Did you personally have anything to do with changing 
the transmitter equipment in any way to make it inoperative at sign 
on time the morning of December 14, 1954? 

"A. I was involved with seeing that the water pump pressure 
relief valve was opened. I did not do it, but in rephrasing your 
question, I was involved with that. 1/ 

"Q 2. .. . did you or did you not see any individual, whether 
an employee of the station or otherwise, do anything whatsoever 
to the transmitting equipment which might in your opinion render 
such equipment inoperative at sign on time December 14, 1954? 

"A. Only the adjustment of the by-pass valve for water 
pressure. — : 

"Q. Would you care to name the individuals involved in 
this act ? : 

"A. Carlton Schwarz was the only one nyeived. 

"Q. You with one other employee being in authority at the 
time, why did you allow this maladjustment of the water valve ? 

"A. This was used as a delaying tactic for normal trans- 
mitter operation. 3 3 


The foregoing portion of the statement was supplemented by this respon- 


dent's written comments which, over his signature, consist of these 
statements: : 
'1/ Earlier in the morning the water system had been 
worked on in an attempt to restore the water flow volume which 
had been dropping off over a period of time. Normal flow is 27 
GPM and volume had dropped to 24 GPM. The system will not 
function below 21 GPM. : 
"2/ However, there are five devices which tell status of 
water system: two indicating lamps, two water flow meters and 
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a water pressure gauge. 


"3/ Due to the water system status indicating devices, 


this would have caused about five minutes delay for any one to 

resume broadcast operation. " 

After respondent was advised that a strike was to take place he 
completed work on a compressor for the antenna transmission lines which 
required about an hour; he did not pay attention to what others were doing 
during this period; he made some notes in the "gripe book" about an 
equipment modification suggestion as well as upon the condition of the 
compressor. In response to a question which called his attention to 
and quoted Section 13. 65 of the Commission's Rules, Didriksen stated 
that he did not feel that he committed any willful damage to the equipment 
and that he was not aware that any damage was taking place. 

Statement of Carlton R. Schwarz 

This respondent's hours of duty were from 12:15 to 8:15 a.m. on 
December 14, and he worked on that shift until between 6:30 and 7:00 a. m. 
His work consisted of testing some tubes, working on the water supply and 
ona spanner wrench. He did not personally have anything to do with the 
maladjustment or disability of the KPIX transmitter equipment on that 
date, and he did not see anyone else perform any such acts. Respondent 
Severdia came in about 5:00 a.m. and announced that a strike had been 
called; Schwarz knew of no pre-arranged plan to disable KPIX in the 
event of a strike. He had no information that might be helpful in trying 
to place the blame for damage or maladjustment of the KPIX equipment. 
He opened the water by-pass valve but "in the line of maintenance rather 
than rendering the equipment inoperative. " 

After being notified that a strike had been called Schwarz continued 
to clean up the work and to reassemble the compressor and put it back in 
operation. He did not observe all that Severdia did while he was at the 
transmitter, but he did see him using the tube checker. 

The test equipment at KPIX normally includes four oscilloscopes, 
and the last time Schwarz observed them they were in operating condition 
so as to give a visible trace on the screen. He did not know who may 
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have put cardboard discs under the screen of one of the oscilloscopes, 
and he had no information upon other actions of possible disabling effect 
upon the transmitter equipment. : 

Statement of Anthony Severdia : 

This respondent is chapter chairman of the local union and he 
called the men out on strike on December 14. His assigned duty hours 
on December 13 were from 7:30 a.m. to 3:30 p.m., but he did not work 
because he was released for union business. He did not have anything 
to do with any act that might have caused maladjustment of or damage 
to the KPIX equipment. There was no pre-arranged plan to render KPIX 

338 incapable of operation. He went to the transmitter site about 5:00 
a.m. and left "around 6:15 or 6:30a.m.". His purpose for coming to 
the transmitter was to notify the men on duty of the strike, and while 
there he made a telephone call concerning arrangements for picketing 
the premises. He had no information, in response to both general and 
somewhat detailed questions, that might assist in fixing responsibility 
for the alleged damages and maladjustments of the KPiX equipment. 

While at the transmitter he 'may have adjusted some of the knobs 
on the control console" and he did use the tube tester for testing some 
lamps he had with him. This respondent was asked ahd answered as 
follows: : 

"Q. Were there any orders from anyone regarding the 
possible disablement of the equipment either at the transmitter 
or studio? : 

"A. I believe I did make the statement at a meeting that 
when we left the plant - this was called sometime before the 
strike - that we would close it down ina manner which would be 

a credit to ourselves, since we didn't know how, long a period of 

time before we would be back in there. At that time I specifically 
mentioned that when I said close down the plant, I did mean no 

sabotage or anything like that." 3 


The final question and answer in this respondent's statement is: 
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"Q. Do you have anything else you would like to add to this 
statement ? 

"A. I know that the company charged sabotage. About our 
men, the caliber of the men, their abilities, their day to day 
work with the equipment and the wonderful job they have done to 
keep it in operation, and knowing technical people like us, the 
love we have for the equipment, I can't conceive and never have 
believed these charges of sabotage as alleged by the company. "' 


FCC 56-723 33979 
Appearances 
Mr. Richard A. Solomon and Mr. John H. McAllister of Washing- 
ton, D.C. on behalf of the Federal Communications Commission; Mr. 


James Harvey Brown of Hollywood, California, and Mr. Robert LeProhn 
of San Francisco, California on behalf of the respondents. 
DECISION 
By the Commission: Commissioner Craven abstaining from voting. 
Preliminary Statement 
1. Each respondent above named holds a radiotelephone first- 


class operator license issued by this Commission. By separate orders 
dated February 16 and released February 18, 1955, and under the cited 


authority of Section 303(m) (1) (A) and (C) of the Communications Act 
of 1934, 1/ the Commission suspended for a period of 90 days each 


1/ The statutes cited provide that the Commission shall, 
x k * 
'"(m)(1) Have authority to suspend the license of any operator 
upon proof sufficient to satisfy the Commission that the licensee-- 
"(A) Has violated any provision of any Act, treaty, or con- 
vention binding on the United States, which the Commission is 
authorized to administer, or any regulation made by the Commis- 
sion under any such Act, treaty, or convention; or 
* * * 
'(C) Has wilifully damaged or permitted radio apparatus or 
installations to be damaged;" 
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AL respondent's operator license; as required by Section 303(m)(2) of the 


Act, 2/ each order provided for the automatic postponement of its ef- 
fectiveness if the respondents should request a hearing; hearing was 
requested by each respondent, whereupon by order dated March 30 
and released April 1, 1955, a consolidated hearing upon the suspension 
orders was directed to be held upon these issues: : 
"1. To determine whether Roald W. Didriksen, Carlton R. 
Schwarz and Anthony Severdia, on December 14, 1954, willfully 
damaged or permitted radio apparatus or installations at KPIX 
to be damaged within the meaning of Section 303 (m)(1)(C) of the 
Communications Act of 1934, as amended. : 
"2. To determine whether Roald W. Didrikson, Carlton R. 
Schwarz and Anthony Severdia, on December 14, 1954, willfully 
or maliciously interfered with radio communications of station 


KPIX in violation of Section 13. 69 of the Commission's Rules. 3/ 


"3. In the light of the evidence adduced in the preceding 
issues to determine whether the terms of the original orders of 
suspension should be made final, rescinded, or modified. 

342 2. Hearings were held in San Francisco, California on May 3, 
4, 5, and 19, 1955. Each respondent was present in person and 


2/ In pertinent parts Section 303(m)(2) states: 


"(2) No order of suspension of any operator's license 
shall take effect until fifteen days' notice in writing thereof, 
stating the cause for the proposed suspension, has been given 
to the operator licensee who may make written application to the 
Commission at any time within said fifteen days for a hearing upon 
such order... Upon receipt by the Commission of such appli- 
cation for hearing, said order of suspension shall be held in 
abeyance until the conclusion of the hearing which shall be con- 
ducted under such rules as the Commission may prescribe. Upon 
the conclusion of said hearing, the Commission may affirm, modi- 
fy, or revoke said order of suspension. " 


8/ The cited Section 13. 69 of the Commission's Rules is as follows: 


"Sec. 13.69. Interference. No licensed radio operator 
shall willfully or maliciously interfere with or cause interfer- 
ence to any radio communication or signal. " } 
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represented by counsel at all times throughout the hearings. Counsel for 


the Commission produced testimony of four subpoenaed witnesses and 
thirteen documentary exhibits were received in evidence. No respondent 
was called or testified as a witness. At the conclusion of the hearings, 
counsel were directed to file proposed findings of fact and conclusions 
of law, and permission was granted to file reply pleadings. Within the 
extended time allowed, proposed findings, conclusions, and briefs 
were filed on behalf of the Commission and on behalf of the respondents; 
reply pleadings were timely filed on August 25, and August 26, 1955. 
On December 30, 1955, Hearing Examiner Bond released his Initial 
Decision which modified the Commission's orders herein dated February 
16 and released February 18, 1955, and suspended respondents’ opera- 
tor licenses for a period of 30 days. Exceptions and abrief in support 
thereof were filed by Commission counsel on January 19, 1956. On 
January 26, 1956, counsel for respondents petitioned for an extension 
of time within which to file exceptions and pursuant thereto, filed ex- 
ceptions and a supporting brief on February 13, 1956. This petition has 
been considered by the Commission and is hereby granted and the ex- 
ceptions of respondents are considered herein. Oral argument on the ex- 
ceptions was not requested by the parties and was not scheduled by the 
Commission. The Commission has considered all of the exceptions. 
Those that have been granted, either in whole orinpart, are reflected 
in this opinion; the others, or the portions not so granted, are denied 
either as contrary to the record, or as adequately reflected by the de- 
cision, or as having no decisional significance here. 
Findings of Fact 

3. Respondents Roald W. Didrikson, Carlton R. Schwarz, and 
Anthony Severdia hold radiotelephone first-class operator licenses 
No. PL-12-1806, No. Pl-12-505, and No. Pl-12-423, respectively. 
Each is an experienced radio transmitter operator and each was em- 
ployed before and on and after December 13, 1954 as transmitter 
technician at television station KPIX in San Francisco, licensed to 
Westinghouse Radio Stations, Inc. On November 26, 1954, the KPIX 
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management announced the appointment of William John Burgess to be 


transmitter supervisor; the duties of that position were previously dis- 
charged by Didrikson. Burgess, the principal witness in this proceed- 
ing, testified on direct and cross-examination for about 14 hours. The 
Commission's witnesses included also Alfred E. Towne, who was at all 
times here material chief engineer for Station KPIX, Raymond Milton 
Holtz, a KPIX transmitter technician, and Clarence W. Hillman, a 
KPIX staff announcer. Each of these witnesses holds a license as a 
radiotelephone first-class operator. 

4. For a period of time prior to December 13, “1954, manage - 
ment--labor negotiations were conducted by representatives of Westing- 
house Radio Stations, Inc. and of the union in which the KPIX transmitter 
operaters were members. Disagreement led to a decision that the union 
members, including respondents, should strike on December 14, 1954; 
on that date and between 5:00 and 6:30 AM, respondent Severdia, who 

343 was the negotiating leader of the union members, personally con- 
veyed the strike call message to Didriksen and Schwartz, who were then 
on duty at the KPIX transmitter. 4/ Respondents Didrikson and Schwarz 
were assigned to maintenance shift duty on December 13-14, 1954, their 
respective daily hours being from 11:00 PM (December 13) to 7:00 AM 
(December 14) and from 12:15 to 8:15 AM (December 14), Their re- 
sponsibilities included the checking, adjusting, and repairing of such 
transmitter units and components as might require servicing in order 
to keep the station equipment in operating condition, and also such spe- 
cial maintenance or repair tasks as might be the subject of specific in- 
structions or inquiries set out in a transmitter notebook which is gen- 
erally known as the "gripe book". The "gripe book" is a journal de- 
veloped and maintained on a somewhat casual basis by transmitter 
employees to record special or unusual operating equipment character- 
istics or difficulties or possible improvements. The documentary evi- 
dence includes photostatic copies of 18 pages of the "gripe book" which 
cover the period from November 19, 1954 to January 8, 1955; the entries 


4/ This finding of Severdia's role derives from his statement and ad- 
missions as summarized in Attachment A. 
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therein are hand written by various individuals including the respondents, 
as well as the witnesses Burgess, Holtz, and Towne. Some "gripe book" 
entries prior to and on December 13 pertained to a possible modification 
of the air circuit breaker which was found to be not operating after the 
respondents left the transmitter; the final entry, apparently made by 
Didriksen under date of December 13, was that, 'Mod. is unnecessary-- 
Bkr properly built at factory. "' 

5. The KPIX broadcast day of December 13, 1954 was scheduled 
to end at sometime after midnight on that day; the transmitter was nor- 


mally operating when witness Holtz left. (See Paragraph 11, infra) 


It was the joint responsibility of Didriksen and Schwarz to close down 
the transmitter at the scheduled time, to perform the maintenance duties 
regularly and specially assigned during the shut-down period, and then 
to start up the transmitter at or about 6:45 AM on December 14 as 
scheduled. The respondents did not start the transmitter on this date 
because of the strike call. The three respondents simultaneously left 
the KPIX transmitter premises at about 6:25 AM on December 14. 

6. The evidence as to the condition of the KPIX transmitter facil- 
ities and as to the acts of the respondents in relation thereto falls gen- 
erally into two categories: the first is the testimony by William Burgess, 
the transmitter supervisor, who described what he found at the trans- 
mitter later on the morning of December 14; the second category of evi- 
dence includes three statements signed by the respondents in connection 
with an investigation by Commission representatives which was made 
shortly after the KPIX strike incident. These statements are the only 
semblance of explanations provided for the record in this proceeding as 
to the acts and conduct of the respondents. Signed statements by each 
respondent, in question and answer form, were secured by Commission 

344 representatives on January 12 and 17, 1955. Copies thereof were 
offered in evidence by Commission counsel; no objections were interposed; 
no limitation on the purposes for which they were offered or to be con- 
sidered was stated or requested; accordingly, the statements are in 
evidence. A brief summary of the statements is set out in Attachment A 
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hereto and is made a part hereof. The statements were not made under 


oath, whereas the testimony of the witnesses was given under oath and 
was tested by cross-examination. The respondents individually were 
present throughout the hearing and they chose not to testify; they might 
have been called as witnesses by Commission counsel or by their attor- 
ney, but neither counsel chose to do so. The Examiner found under these 
circumstances that it was not appropriate to undertake to weigh against 
the sworn testimony the contradicting portions of the unverified state- 
ments of the respondents and further that the failure of the respondents 
to testify leaves their statements as probative evidence of admissions 
against interest but that their self-serving statements lack probative 
weight to prevail in areas of circumstantial or other evidence against the 
respondents. Exception is taken by respondents to the failure of the Ex- 
aminer to use the statements of respondents in their entirety for whatever 
probative value they may have, in view of the fact that Commission coun- 
sel introduced such statements into evidence in their entirety. The Com- 
mission is of the opinion that this exception is without merit. The fact 
that the signed statements of respondents were admitted into evidence 
without limitation on the purposes for which they were offered or to be 
considered does not mean that equal weight must be accorded all replies 
made therein to questions asked. The principles of evidence which re- 
quire a presiding officer's consideration of an entire document normally 
arise when only part of a document is offered into evidence and/or when 
a document is offered into evidence which has both admissible and in- 
admissible evidence therein. The latter situation is analogous to the 
instant case. Self-serving statements of a party are normally not ad- 
missible as evidence in support of a position whereas admissions ofa 
party against interest are admissible. Where both, however, are in- 
cluded in a single document, then, to give an entire picture, the whole 
document is properly admitted as evidence. This does not mean, how- 
ever, that admissions against interest and self-serving statements are 

of equal weight as probative evidence. The self-serving statements lack 
probative weight to prevail in areas of circumstantial or other evidence 
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against the respondents, whereas the fact that admissions against in- 
terest are made, in and of themselves, even though not under oath, 
carries additional probative weight. 

7. The Proposed Findings of Fact submitted by counsel for the 
Commission are substantially supported by the evidence of record; the 
respondents’ pleadings do not directly challenge the basic facts, although 
contentions were made, in both the evidence and the pleadings, that acci- 
dents or non-malicious and unintentional oversights could have been the 
causes of the transmitter equipment deficiencies and maladjustments which 
are hereinafter discussed. On the morning of December 14, 1954, after 
a telephoned notification that KPIX was not broadcasting, Burgess ar- 

345 rived at the transmitter location at about 8:05AM. The KPIX 
transmitter facilities are located in leased space in a building which 
is occupied in other areas by other tenants. Upon arrival, Burgess 
found the door to the KPIX room to be locked; he unlocked the door, en- 
tered, observed that all lights including indicator lights and tube fila- 
ment lights were out, and that the electrically operated clock on the wall 
was stopped at approximately 6:25. Burgess then undertook to start the 
KPIX transmitter. 

8. Hundreds of pages of testimony describe in great detail the 
technical manipulations that are ordinarily incident to the turning off 
and starting up of the KPIX transmission facilities; the physical and 
electrical consequences and relationships of the manifold operations 
were extensively examined into on both direct and cross-examination of 
the witnesses, Holtz to some degree, and Burgess to a much greater de- 
gree. The details of that testimony would unduly extend this Decision 
upon minor and irrelevant details. The summary finding is that the 
station shutdown procedure involves a sequence of several steps in which 


various control buttons, switches, circuit breakers, and deactuating 
mechanisms are operated. The shutdown steps were divided by the wit- 
nesses into two major groups, i.e., these which ordinarily should be 


taken in order to close down the equipment and certain other optional 
steps which the operator might or might not choose to take; moreover, 
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two classes of shutdown operating procedures obtain, the first includ- 
ing the steps to be taken when the maintenance technicians are to be on 
duty, and the other and more complete sequence of shutdown operations 
to be performed, as on a week end, when no maintenance crew is to 
work; optional steps may be taken in either case. Some power circuits 
were never to be interrupted during any type of shutdown; thus there 
should be continuous power to the automatically controlled thermal ovens 
which maintain constant temperature, and consequent frequency stability 
in the transmitter and frequency monitoring crystals. The turning on 

of the KPIX transmitter involved essentially a reversal of the steps 
taken in shutdown, with the addition of some manual turn-on procedures 
to reestablish certain circuit continuities that are automatically broken 
by the equipment's responses to shutdown procedures. : 

9. On December 14, Burgess took the initial steps usually re- 
quired to start the transmitter, but he observed that the normal re- 
actions did not occur. Burgess described fully his actions and observa- 
tions as well as the processes of reasoning which he followed in his 
efforts to achieve KPIX transmitter operation. Without relating those 
details in this decision, it is found from the evidence, and as proposed 
by pleadings on behalf of Commission counsel, that on the morning of 
December 14, 1954, Burgess discovered and verified at the KPIX trans- 
mitter these abnormal conditions which would not reasonably have resulted 
from the taking of the steps incident to shutdown of the transmitter, even 
in the case of a most complete normal shutdown: 

a. The main power circuit breaker in the basement of the 


building was in the open position. 


346 b. All of the circuit breakers on the transmitter room 


distribution panel were in an open or off position, including those 
to the crystal ovens which were never normally opened. 

c. All circuit breakers (approximately 20-40) on the front 
of the transmitter panel were in an off position. ! 

d. The cooling system water valves to both the audio and 
video high power amplifier cubicles were turned to the off position. 





















347 


36 

c. The water pump by-pass valve was in a completely open 
position. 

f. The two clasp fasteners for the cover on the high voltage 
air circuit breaker were loose so that its remotely controlled 
mechanism could not be activated. 

g. The Delta-Wye power transfer switch had been placed 
in a normally unused neutral or non-contacting position. 

h. A tube was out of its socket in the aural cubicle and 
two tubes in the same cubicle had had the plate cap connections 
removed. 

i. The Tektronicsoscilloscope was inoperative and a piece 
of cardboard had been placed behind its green filter screen. 

j. The Heathkit and RCA oscilloscopes were inoperative. 

k. The gain control on the video line amplifier had been re- 
duced to the minimum position. 

1, The controls on the stabilizing amplifier had been set in 
improper positions rendering this piece of equipment inoperative. 

m. Various video coaxial plugs at the rear of the control 
panel of the operating console were scrambled and misconnected. 

n. The RF input connections were loose and in some cases 
were connected to wrong connectors on the monitor patch panel. 

Oo. The RF input coupling controls on both the visual and 
aural monitors had been rotated to zero. 

p. The audio line within the low power aural cubicle was 
short-circuited. 

q. The video signal demodulator, a commercially produced 
monitoring unit, was inoperative. 

r. The line cord plug to the diode monitor, a simpler "home 
made” monitoring unit, was removed from the wall socket. 

s. The tube tester was found not in any normally accessible 
location, but in the loft in the storage area, at the rear of the main 


transmitter room. 
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10. The foregoing brief summary statements as to the maladjust- 
ments and difficulties observed by Burgess at the KPIX transmitter do 
not embody or adequately signify the efforts and delays that were inci- 
dental to locating and relieving the abnormal conditions so as to put the 
transmitter in operating condition. Burgess was at the transmitter site 
alone from about 8:05 AM until about 9:05 AM when the KPIX chief engi- 
neer, Alfred E. Towne, came on the premises. The actual restorative 
measures would have required relatively little time and effort; however, 
the discovery of the deficiencies entailed resort to many trouble-shooting 
procedures; most of the difficulties became serially apparent only as 
various steps of the transmitter starting procedure failed to produce the 
responses that should have occurred, whereupon inspections, tests, and 
readjustments would remedy a particular situation; then another try at 
starting the equipment would indicate the existence of different disabili- 
ties beyond the point at which turn-on progress had been made. Conse- 
quently, Burgess was able by the cut and try procedures he employed to 
get the aural transmitter carrier signal on the air about 8:40 AM, and to 


produce a visual carrier signal at about 8:45 AM. However, the carrier 


signals did not broadcast program information, and it was ascertained 
that no audio or video signals were being put into the transmitter by and 
from the so-called rack equipment through which incoming programs 
ordinarily pass. The transmitter was turned off and Burgess then under- 
took to locate and correct the input circuit troubles. : He was advised, 
upon making a telephone call to the KPIX studio, that it was not probable 
that programs from the studio could be sent to the transmitter during 
that broadcast day; it was not explained why the studio delay was ex- 
pected. Burgess then undertook to insure that the circuits in the rack 
equipment were in operating condition; his efforts in these directions led 
to the discovery of several of the disabilities, misconnections and mal- 
functioning conditions listed above. The tube tester, an item frequently 
used in testing and adjusting equipment, ordinarily is kept near the work 
348 stations of the transmitter technicians; it was found in a loft area 
at the rear of the transmitter room; Severdia used this equipment item 
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between 5:00 AM and 7:00 AM on that day. At least three oscilloscopes 
were among the technical equipment items normally used in checking 
and adjusting the transmitter and signal input equipment; those items had 
been in operating condition when last used by the transmitter technicians; 
Burgess was unable to use any oscilloscope in his trouble-shooting en- 
deavors because they were not in operating condition; upon examining one 
of these instruments it was found that an opaque cardboard disc had been 
inserted between the green glass viewing screen and the face of the os- 
cilloscope tube immediately underneath, and after dismantling the equip- 
ment to discover this difficulty and after reassembling the unit, the in- 
strument still failed to function. The evidence does not show what else 
was wrong with this instrument because Burgess then abandoned his 
efforts in the direction of utilizing the oscilloscope equipment and ulti- 
mately devised other make-shift power source and signal tracing pro- 
cedures. Towne soon joined Burgess and they jointly carried forward 
their efforts to locate and eliminate difficulties in the circuits and equip- 
ments incidental to KPIX transmitter operation. Towne was not familiar 
with the operating and maintenance details at the KPIX transmitter, but 
the findings herein made are corroborated in some respects by his state- 
ments. Burgess left the KPIX transmitter at about 10:30 AM on Decem- 
ber 14, and at about 6:00 PM, he returned with a KPIX staff announcer 
and some speech input equipment that was ordinarily used at the studio. 
Soon thereafter it was ascertained that the KPIX transmitter facilities 
were in operating condition, whereupon at 7:00 PM Station KPIX resumed 
transmitting programs. 

11. The witness Raymond Milton Holtz was the technician on duty 
at the KPIX transmitter on December 13, 1954, between the hours of 
11:15 AM and 11:15 PM. He was relieved as transmitter operator at or 
prior to 11:15 PM on December 13, 1954, by the respondent Didrikson. 
At the time he left the KPIX transmitter, the equipment and facilities 
were in normal operating condition; the transmitter was on the air 
broadcasting programs and no unusual difficulties or equipment failures 
or maladjustments were evident to him. Holtz further stated that if any 
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unusual equipment or operating difficulties had been observed or en- 
countered, they would have been recorded in the station logs or in the 
"gripe book" (described above) or both. This witness has been em- 
ployed as a transmitter technician for virtually all of the time since the 
KPIX operation was commenced; his testimony is not impeached or 
questioned. : 

12. The competence and credibility of the testimony of the princi- 
pal Commission witness, William John Burgess, is questioned by re- 
spondents. A substantial amount of respondents' cross-examination of 
the witness Burgess was directed toward a challenge of his abilities 
and proficiency in maintaining, adjusting, and operating the KPIX 
transmitter equipment. Also, respondents’ pleadings seem to question 
the reliability of the testimony by Burgess because of some degree of bias 
or prejudice that might be inferred possibly from the pre-strike back- 

349 ground or from the fact that the KPIX management had recently 
promoted Burgess and demoted Didriksen as transmitter supervisor. 
The Examiner found that Burgess was a convincing witness who gave 
completely credible testimony which is not to be discounted for reasons 
of detectable or inferable personal bias or prejudice, and further found 
that Burgess is thoroughly competent in the technical maintenance, ser- 
vicing and operation of the KPIX television transmitter installation. 
Respondents strongly except to the Examiner's finding that Burgess was 
free of bias and prejudice in view of the fact that Burgess had displaced 
one of the respondents as supervisor and was employed as supervisor by 
the company initiating the present charges against respondents. With 
respect to the credibility of the testimony of Burgess as evidenced by his 
demeanor and appearance, we adopt the findings of the Examiner. The 
Examiner, by virtue of his presence at the hearings, is more easily 
able to discern the carefulness and forthrightness with which questions 
were answered, the patience of the witness, the tone of voice and temper 
which, when considered in connection with the testimony in the transcript, 
was sufficient to persuade the Examiner and the Commission of the ef- 
forts of Burgess to disclose fairly and fully all of the true facts within 
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his knowledge. With respect to the credibility of the testimony of Bur- 
gess as evidenced by the record, careful consideration of the transcript 
by the Commission discloses no examples of personal bias or prejudice; 
the carefulness and detail of his answers to questions put to him is im- 
pressive; and his candid statements, in several instances, of facts and 
opinions favorable to the respondents’ case is to be noted. 

13. The reliability of Burgess's testimony also rests upon his 
qualifications including such education, training, and experience as may 
bear upon his technical skill and knowledge in the matters about which he 
testified. Burgess is thirty-five years of age, has been interested and 
active in radio and electrical pursuits for about 19 years, and has been 
occupationally devoted to radio broadcasting for most of his time since 
1939. He has held an amateur license since 1935 and has held a first- 
class radiotelephone operator license from this Commission since 1938. 
His early training and experience include work with aircraft radio and 
electrical equipment for California airplane manufacturers, inspecting, 
testing and repairing airplane communications and electrical equipment, 
radio technicians training in the Navy, private electrical and radio re- 
pair shop operation, and various technical duties at radio and television 
broadcast stations since 1945. Burgess was employed as a studio and 
transmitter operator at Station KSAN (250 watts, 1450 kc) for about 
three years and during this period he also participated in engineering 
consulting activities such as trouble-shooting and field tests and adjust- 
ments for other broadcast station operations. In 1948, Burgess entered 
the employment of the licensee of KSFO which was then engaged in the 
construction of television station KPIX; Burgess did not participate in the 
installation of the KPIX transmitting equipment, but he did take part in 
making the KPIX proof of performance measurements. During the early 
part of this employment, and after about six months, Burgess became 
a transmitter technician at KSFO where his duties included also the 
operation of two international shortwave transmitters which were broad- 


350 casting with 50, 000 and 100 000 watts power. His responsibilities 


included doing maintenance work on the equipment, operating it, keeping 
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transmitter logs, and technical or other duties at the KSFO studio loca- 


tion. . 

14, In 1949, Burgess, while working at Station KPIX, began tak- 
ing an extension course in engineering at the University of California; 
until sometime in 1952 he worked full time at KPIX while pursuing his 
college education; his duties included work at both the studio and at 
the transmitter of Station KPIX. In 1952, and until July 31, 1954, Bur- 
gess attended the University of California full time except for the sum- 
mer vacation periods during which he continued his employment at KPIX. 
On July 31, 1954, he received from the University of California the de- 
gree of Bachelor of Science in Electrical Engineering, and after a week's 
vacation, resumed full-time employment at KPIX. At various times 
through-out his employment at KPIX, Burgess stood watches at the 
transmitter on both operating and maintenance shifts. He admitted that 
he had not had as extensive experience in the operation and maintenance 
of the KPIX transmitter as had a number of the other technicians who 
were employed there; however, on a number of occasions he had closed 
down and started up the transmitter both individually and in cooperation 
with other technicians; also, he had been present on a number of occa- 
sions when others were engaged in those operations. He testified, and 
it is not denied, that his extensive technical experience in the operation, 
maintenance, and adjustment of AM broadcast installations afforded ex- 
perience in the field of radio broadcasting which is comparable in a great 
many respects to the operation and maintenance of television broadcast- 
ing equipment. Exception is taken by respondents to the Examiner's find- 
ing that the witness Burgess is thoroughly competent in the technical 
maintenance, servicing, and operation of the KPIX television transmitter 
installation which finding, it is alleged, ignores the limited number of 
times the witness actually operated the transmitter and the substantially 
unrelated nature of his prior experience. This unfamiliarity with the 
KPIX equipment, it is asserted, would tend to cause Burgess to un- 
wittingly exaggerate his own difficulties in restarting the equipment. It 
must be conceded that Burgess has not had extensive experience in the 
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operation and maintenance of the KPIX transmitter equipment, and he 
so testified. It must further be conceded that he has had no actual operat- 
ing experience with respect to other television transmitter equipment. 
However, the Commission is of the opinion that the Examiner fully con- 
sidered the education and experience of Burgess as it related to his 
technical skill and knowledge and his testimony herein, and properly 
found that the duration and extent of his practical experience, augmented 
by the recently earned degree in electrical engineering, his selection 
for the position of transmitter supervisor, and his testimony showing in 
substantive content and in careful expression a thorough understanding of 
the technical problems of operating the KPIX transmitter equipment com- 
bine to support the finding here made that his statements of record in this 
hearing are credible and expert descriptions of true facts. In this connec- 
tion, it must be noted that the unrebutted testimony of Burgess listing 
the abnormal conditions which he encountered in restoring the transmit- 
351 ters to the air establishes circuit conditions some of which even an 
operator familiar with the equipment would have considerable difficulty in 
correcting expeditiously. Obviously these conditions were effected by 
ones familiar with the equipment and with the objective of delaying to the 
utmost the restoration of the transmitters to normal operating condition. 
15. The evidence shows, and the respondents’ pleadings empha- 
size, that the equipment disabilities hereinabove described do not separ- 
ately or in total effect constitute damage to the KPIX transmitter facili- 
ties in the sense that the equipment units or components were destroyed 
or broken; it is clear that the maladjustments and disarrays that were 
found to exist were not of such a nature as to cause physical injury to the 
transmission facilities when efforts to place them in operation were made. 
It is contended that the multiple power circuit disconnections are the 
antithesis of damage because most of the disengaged circuit breakers 
may perform a safety function by automatically tripping under overload 
conditions, but the proof is that no possible overload could have produced 
the totality of power circuit interruptions that existed at KPIX on the 
occasion under discussion. Respondents argue that damage to radio 
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apparatus or installation as used in the statute should be defined so as 
to encompass only demolition or destruction or breakage and that the 
evidence here does not support an ultimate finding that the KPIX radio 
apparatus and installation were damaged. The respondents’ contentions 
are unsound. It is manifest that the KPIX transmitter apparatus and 
facilities were not in condition to be used for transmission purposes at 
the time of Burgess's arrival on December 14; and it is equally manifest 
that the total effect of the several disabilities hereinabove found to exist 
was both to render the equipment unusable and to delay the readjustments 
and corrections necessary to the commencement of broadcast transmis- 
sions. The extensive and abnormal multiple power disconnections, the 
water system valve maladjustments, the partially disassembled circuit 
breaker and radio tube circuits, the scrambled rack equipment connec- 
tions, and the disabled and misplaced test equipment units are among the 
disarrays that combine to constitute damage to the KPIX radio apparatus 
and installation. Almost any one of these maladjustments rendered the 
transmitter inoperative and the total effect of all of them was to prolong 
the delay encountered in restoring the equipment to a useful condition. It 
does not require recourse to legislative history or the dictionaries-- 
ordinary, technical, or legal--to understand that television transmitting 
apparatus is of such intricate structure and complex functioning that it 
may be rendered unusable, i.e., damaged, by manual maladjustments 
and misconnections as well as by mere obvious destructive tactics; re- 
pair of the damage is required in either case to permit operation, and it 
matters not that parts replacements may not be required in one case. 
The KPIX radio transmitter apparatus was damaged on the morning of 
December 14, 1954. : 

16. The respondents' pleadings do not directly disclaim their re- 
sponsibility for the unusual conditions found at the KPIX transmitter. 
Didriksen was left in charge of the facilities upon relieving Holtz and 


352 the installations were then in normal operating condition; Schwarz 


was on duty with Didrikson on December 14, and the third respondent, 
Severdia, was with them at the transmitter from about 5:00 until 6:30 AM 


| 
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on that date. The respondents’ pleadings urge, but the searching cross- 
examination of Burgess completely failed to support, findings that the 
disabilities to the KPIX equipment could have been or were occasioned 
by either maintenance or normal shut down procedures or by inadvertent 
or accidental manipulations by respondents or by Burgess himself. On 
the contrary, the basic facts--e.g., the total power shutoffs, the water 
valve inversions, the signal circuit connections, the hidden tube tester, 
and the concealed oscilloscope screen obstruction--compel the ultimate 
finding that the disabling conditions were knowingly brought about with 
an intention and reasonable expectation, admitted by Didriksen's state- 
ment at one point and denied by that of Schwartz but possibly foretold by 
Severdia, that obstructing and delaying effects upon the utilization of the 
KPIX transmitter would follow. 

17. It is not shown, and it does not need to be shown, that any one 
or two or all of the respondents performed any one or more of the dis- 
abling acts which are attributed to them; Didriksen and Schwarz were 
the licensed operators on duty at the transmitter and it was their respon- 
sibility to maintain the equipment in an operating condition and to protect 
it from the disabilities which it did incur. : The three respondents were 
KPIX technical employees and they were present at the transmitter dur- 
ing the time that the KPIX equipment was disabled. The facts and 


5/ The Commission's Rules, under the heading of "Scope of Authority" 
of commercial radio operator licensees, includes a provision in Section 
13.63 which is as follows: 


"Operator's responsibility. The licensed operator respon- 
Sible for the maintenance of a transmitter may permit other per- 
sons to adjust a transmitter in his presence for the purpose of 
carrying out tests or making adjustments requiring specialized 
knowledge or skill, provided that he shall not be relieved thereby 
from responsibility for the proper operation of the equipment. " 


The Rules also provide in Section 13. 65 that: 


"Damage to apparatus. No licensed radio operator shall 
willfully damage, or cause or permit to be damaged, any radio 
apparatus or installation in any licensed radio station. " 
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circumstances that are made known on this record are strongly per- 
suasive to the finding that each and all of the respondents participated 

353 in concert in performing the acts that disabled the KPIX trans- 
mitter and delayed its operation. It may be said that such a finding rests 
upon inferences and presumptions from circumstantial evidence; but it 
may be replied that the evidence is no less convincing where, as here, the 
facts are clearly inconsistent with any other inferences and presumptions. 
The record presents no verified denial or explanation by any respondent, 
and the disabling conditions at KPIX are found to be the results of will- 
ful acts by each and all of the respondents herein. | 

18. Counsel for the respondents undertook at the hearing to in- 

quire into the background of the strike that was called at KPIX on Decem- 
ber 14, but such testimony, being objected to was not allowed. 8/ The 
Examiner found that the duties of the holder of an operator license to 
observe the requirements imposed by the Communications Act and by the 
Commission's lawful rules are not greater or less on account of whatever 


indignation or indifference or ebullience he may feel upon commening a 


6/ The objection was extensively discussed. The acts of respondents in 
leaving on strike are not any part of the grounds urged for sustaining the 
suspension orders at issue; their other acts disabling KPIX are the facts 
relied upon. The absence of relationship between the labor strike history 
and the matters at issue is indicated by these oxcenDe from the hearing 
record: 


"The Presiding Officer: I would ask you, ur. Brown, 
again, what is your defense in this case, ... . 

"Is it your defense that these things were done, that 
they were done because of feelings growing out of the strike? 

"Mr. Brown: No, that isn't my defense, ey Hearing 
Officer. 

"The Presiding Officer: If that is not your defense, then 
what relevance of [or] significance will you have to be gotten 
from this labor history? 

"Mr. Brown: Only in respect to the charge that Rule 13. 69 
was violated. ... 

"The Presiding Officer: . . . I will sustain objections to 
any inquiries from this witness as to the background circum- 
stances or events prior to December 14 insofar as they are 
claimed to relate to labor contract negotiations. " 
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labor strike, and further that the respondents’ accountability for their 
acts which disabled the KPIX transmitter could not be found tobe greater 
or less because of the course of events in the labor-management nego- 
tiations. Respondents except to the Examiner's failure to find that the 
labor strike circumstances leading up to and surrounding the matters at 
issue are of probative value both as to the atmosphere in which the events 
allegedly occurred and the credibility of witnesses. The Commission is 
of the opinion that this exception is without merit. The record indicates 
that the acts of respondents occurred during a labor dispute. Elaboration 
of the events leading up to the strike and the reasons for disagreement 
between labor and management would not assist the Commission in deter- 
mining whether certain duties imposed upon respondents by virtue of their 


being license holders have not been properly performed. The acts of 


respondents in leaving on strike are not part of the grounds urged for 
sustaining the present suspension orders, and the fact thatthe alleged 
wrongful acts of respondents occurred during a labor dispute is neither 
a mitigating factor nor a valid reason for the imposition of a heavier 
penalty. It is to be noted additionally that the credibility of witnesses, 
and particularly witness Burgess, has been considered with reference to 
the fact that a labor dispute occurred, but the record disclosed no indi- 
cation of bias or prejudice on the part of the witnesses. 

354 19. Respondents’ pleadings point out, and the finding is made, that 
the KPIX transmitter could have been rendered substantially more in- 
operative by misadjustments of the main tuning controls; the fact that 
respondents did not inflict this disability does not support the plea of 
good faith urged by counsel. Similarly, if it should be found from the 
respondents’ statements, and it is not sofound, that respondents took 
certain equipment restorative measures after the strike call, the above 
findings of other willfully disabling acts would not be upset. The absence 
of "gripe book” entries upon the KPIX disabilities set out in paragraph 9 
above outweighs the findings requested as noted in this paragraph. Other 
arguments urged on behalf of the respondents and not considered herein- 
above are discussed in the Conclusions which follow. 
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355 CONC LUSIONS ; 

20. The respondents were employed as transmitter technicians 
at television station KPIX on and before December 14, 1954. They left 
the transmitter premises at or about 6:30 a.m. on that day because a 
labor strike was called. It is not here material to consider whether 
their leaving on strike might constitute a breach of any duty imposed by 
rule or statute upon licensed station operators, because their other 
acts before departing comprise the Commission's case under the speci- 
fied issues in hearing. Respondents’ arguments that the Commission 
here seeks to trespass in the field of labor-management relations is 
utterly lacking in merit. The Commission's licensing responsibilities 
under the Communications Act may not be ignored or shirked merely be- 
cause licensee violations may have occurred ina period of employer- 
employee disagreement; likewise, the lawful duties of licensees may not 
then be willfully breached with impunity. | 

21. The KPIX transmitter was not broadcasting and was not sched- 
uled to be on the air when respondents left it on December 14; no inter- 
ruption of broadcasting occurred by reason of their leaving. However, 
respondents knew that the transmitter was scheduled to be in broadcast 
operation in less than thirty minutes after their departure. Before they 
left the respondents manipulated and dislocated various controls and 
connections and accessories at the transmitter so that it could not have 
been started as scheduled; its condition was such that it could not be 
started at all until the respondents’ maladjustments were searched out 
and corrected. The things done by respondents to the KPIX transmitter 
are those listed and discussed in paragraphs 9 and 10 above. It was 
found in paragraph 15 that the KPIX installation was damaged by the 


noted disarrays, and paragraphs 16 and 17 state the findings that re- 
spondents willfully did and permitted to be done the acts that constituted 
damage to the KPIX apparatus. The intentions of respondents may have 


been, and apparently were, to refrain from physically destroying any 
equipment beyond repair, and they may have believed their acts so 
gauged to fall short of the damage forbidden by statute; nevertheless, 
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they intended to do the acts and as experienced transmitter technicians 
they knew and intended that the usefulness of the transmission facilities 
would be impaired by their acts. The intentional conduct by respondents 
caused functional damage to the KPIX facilities, and it is concluded 
under the firstissue that the respondents, on December 14, 1954, indi- 
vidually and jointly willfully damaged or permitted radio apparatus and 
installations at KPIX to be damaged within the meaning of Section 303(m) 
(1){C) of the Communications Act. 

22. The Examiner concluded under the second issue that the re- 
spondents’ acts do not amount to a willful or malicious interference 
with radio communications in violation of Section 13. 69 of the Commis- 
sion's Rules, (quoted in footnote 3 above). The Commission believes the 
Examiner erred in reaching this conclusion. Section 13.69 provides 
“shall willfully or maliciously interfere with or cause interference to 
any radio communication or signal." No definition of the term "inter- 
ference” is there stated. The plain meaning of the term "interference" 


356 however cannot be limited to electrical interference between radio 


signals as would appear to be intended by the use of the word in Sections 
301(d) and 303(f) of the Communications Act. Unlike Section 303(m)(1) 
{E) of the Communications Act which talks in terms of interference with 
"other’’ radio communications or signals, and would appear to be limited 
to electrical interference, Section 13.69 of the Commission's Rules by 
Omitting the word "other" clearly demonstrates that the broader, normal 
meaning of the term was intended. Section 303 of the Act states the 
Commission's general powers and Subsection (m)(1) grants the power to 
suspend operator licenses upon proof of facts specified in paragraph (A) 
through (F) of Subsection (m)(1). The fact that the Commission has 
adopted rules, (Sections 13.63 through 13. 70) which restate prohibitively, 
but in otherwise strikingly similar language, the statutory grounds for 
license suspensions set out in paragraphs (B) through (F) of Section 
303(m)(1) of the Act, does na mean that Section 13. 69 of the Rules 

has no broader meaning than paragraph (E) of that Section. The 
Commission in eliminating the word "other" in adopting Section 13. 69 
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was concerned not only with interference to signals of stations other than 
that at which the operator is in attendance, but also with interference 
with the signals of the station the operator is assigned to tend. In 
adopting rules governing the manner in which operators shall conduct 
their duties pursuant to the authority of Sections 4(i), 303(1) and 303(r) 
of the Act, the Commission is not limited to the specific activities pro- 
vided by Section 303(m)(1)(B)-(F) of the Communications Act, for if this 
were the case 303(m)(1)(A) which provides that the Commission may sus- 
pend operators’ licenses for violations of the Commission's regulations 
would be meaningless. The term "interference" as used in Section 13. 69 
of the Commission's Rules means, in addition to electrical interference 
with or to communications, also acts of disability to equipment as were 
committed by the respondents herein. We have found hereinabove in 
paragraphs 15, 16 and 17 that the KPIX radio transmitter apparatus was 
damaged by the willful acts of respondents. This willful damage delayed 
the operation of the radio transmitters and interfered with or hampered 
the transmitting of its broadcast signals. These acts of respondents 
amount to a willful and malicious interference with radio communications 
in violation of Section 13.69 of the Commission's Rules. 

23. The Examiner, under the terms of the third issue, deter- 
mined that the suspension orders should be modified and that the suspen- 
sion period of the three operators’ licenses should be reduced to a 30 
day period. The Commission is of the opinion that the Examiner erred 
in modifying the suspension orders. The fact that this is a case of first 
impression in that there had not been published a judicial or administra- 
tive interpretation of damage to radio installations under the law herein 
discussed and that respondents may have intended to do the acts commit- 
ted but not to violate the law, are not mitigating circumstances. Re- 
spondents engaged in a deliberate effort to disable the equipment of a 
licensed television station so as to render it inoperative. There has been 
a violation of both the Communications Act of 1934, : as amended, and of 


357 the Commission's Rules. The objectives of license suspension 


proceedings are to discipline respondents for their violations and thus 
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to protect the public against the injuries to communications services 
which Congress and the Commission sought in the law and the rules to 
avert. A careful weighing of all evidence and considerations presented 
by this record leads to the conclusion that the purposes of the Act and 
the public interest would be served by suspending the radio operator's 
license of each respondent for a period of 90 days. 

ACCORDINGLY, IT IS ORDERED, This 18th day of July, 1956, 
that the three Commission orders herein dated February 16 and released 
February 18, 1955, and each of them, which provide that the Radio- 
telephone First Class Operator Licenses of Roald W. Didriksen (No. 
Pl-12-1806), of Carlton R. Schwarz (No. Pl-12-505), and of Anthony 
Severdia (No. Pl-12-423), are suspended for a period of 90 days, 

ARE HEREBY AFFIRMED AND MADE FINAL, said orders to take effect 
upon the expiration of thirty days from the date upon which public notice 
of this decision is given. 

IT IS FURTHER ORDERED, That each of said licensees shall mail 
his Radiotelephone First Class Operator License to the Secretary of the 
Federal Communications Commission, Washington 25, D.C. before the 
expiration of said thirty day period and that during the period of suspen- 
sion the Commission will not receive or consider any application filed 
by the said licensees for any class of radio operator license or privileges. 

FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris 
(SEAL) Secretary 


Released: July 26, 1956 


AIR MAIL | Signed for above 

[In script: 50147, 50146, 50144] Mailed by Jul 26, 1956 
REGISTERED Mail & Files 

RETURN RECEIPT REQUESTED 

FEE PAID 
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358 ATTACHMENT A 


Decision - Dockets 11317, 11318, 11319 

The evidence in this proceeding includes copies of three separate 
signed and unverified typewritten statements, in question and answer 
form; they were prepared at the Commission's offices in San Francisco 
on January 12 and 17, 1955; the individual respondents were questioned 
by a Commission investigator. Each statement is five or more pages 
in length; the significant assertions therein made are summarized below. 
Except where quoted, the respondents’ statements are paraphrased and 
shortened to indicate what they said. ; 

Statement of Roald W. Didriksen : 

This respondent's duty hours at the KPIX transmitter were from 
11:00 p.m. on December 13 until 7:00 a.m. on December 14; respondent 
Schwarz was the other maintenance shift employee on duty, and neither 
was in charge. Respondent Severdia arrived at the transmitter at about 
5:00 a.m. on December 14, and Didriksen observed some of his actions 
while there. Didriksen was asked and answered as follows: 

"Q. Being off duty, did Mr. Severdia have any right or 
authority to touch any equipment at the transmitter in an endeavor 
to put it in or out of operating condition ? ! 

"A. I don't doubt but that he was involved in whatever was 
done to equipment. I saw him with a tube tester and saw him have 
a pilot light that he had in the tube tester. " | 

Didriksen made no effort to find out what Severdia was doing because it 
was not unusual for technicians to bring in tubes and lights and test them 
with the station's equipment. All three respondents left the station trans- 
mitter at about the same time, believed to be after 6:30 and before 7:00 
a.m.; they remained in the building until the transmitter supervisor 
(Burgess) appeared. Didriksen's reason for leaving the premises was 
because a strike had been called. This respondent was asked and an- 
swered as follows: : 

"Q. .. . did you or did you not do anything personally to 


any of the equipment at the transmitter which would render such 
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equipment incapable of being put on the air at the regular sign on 
time of 6:30 a.m. ? 

"A. No." 

He was later asked and answered as follows: 

'Q 1. Did you personally have anything to do with changing 
the transmitter equipment in any way to make it inoperative at 
sign on time the morning of December 14, 1954? 

"A. I was involved with seeing that the water pump pres- 
sure relief valve was opened. I did not do it, but in rephrasing 
your question, I was involved with that. 1/ 

'Q.2. ... did you or did you not see any individual, 
whether an employee of the station or otherwise, do anything 
whatsoever to the transmitting equipment which might in your 
opinion render such equipment inoperative at sign on time Decem- 
ber 14, 1954? 

"A, Only the adjustment of the by-pass valve for water 


2 
pressure. — 


"Q. Would you care to name the individuals involved in this 
act ? 
"A. Carlton Schwarz was the only one involved. 
"Q. You with one other employee being in authority at the 
time, why did you allow this maladjustment of the water valve ? 
"A. This was used as a delaying tactic for normal trans- 
mitter operation. 3/u 
The foregoing portion of the statement was supplemented by this re- 
spondent's written comments which, over his signature, consist of these 
statements: 
"1/ Earlier in the morning the water system had been 
worked on in an attempt to restore the water flow volume which 
had been dropping off over a period of time. Normal flow is 27 
GPM and volume had dropped to 24 GPM. The system will not 
function below 21 GPM. 
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"2/ However, there are five devices which tell status of 
water system: two indicating lamps, two water flow meters and 


a water pressure gauge. 


360 "3/ Due to the water system status indicating devices, 


this would have caused about five minutes delay for any one to 

resume broadcast operation. "' | 

After respondent was advised that a strike was to take place he 
completed work on a compressor for the antenna transmission lines which 
required about an hour; he did not pay attention to what others were doing 
during this period; he made some notes in the "gripe book" about an 
equipment modification suggestion as well as upon the condition of the 
compressor. In response to a question which called his attention to 
and quoted Section 13.65 of the Commission's Rules, Didriksen stated 
that he did not feel that he committed any willful damage to the equip- 
ment and that he was not aware that any damage was taking place. 

Statement of Carlton R. Schwarz i 

This respondent's hours of duty were from 12:15 to 8:15a.m. on 
December 14, and he worked on that shift until between 6:30 and 7:00 a. m. 
His work consisted of testing some tubes, working on the water supply 
and on a spanner wrench. He did not personally have anything to do with 
the maladjustment or disability of the KPIX transmitter equipment on that 
date, and he did not see anyone else perform any such acts. Respondent 
Severdia came in about 5:00 a. m. and announced that a strike had been 
called; Schwarz knew of no pre-arranged plan to disable KPIX in the 
event of a strike. He had no information that might be helpful in trying 
to place the blame for damage or maladjustment of the KPIX equipment. 
He opened the water by-pass valve but "in line of maintenance rather 
than rendering the equipment inoperative. "' : 

After being notified that a strike had been called Schwarz continued 
to clean up the work and to reassemble the compressor and put it back in 
operation. He did not observe all that Severdia did while he was at the 
transmitter, but he did see him using the tube checker. 

The test equipment at KPIX normally includes four oscilloscopes, 
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and the last time Schwarz observed them they were in operating condition 
so as to give a visible trace on the screen. He did not know who may have 
put cardboard discs under the screen of one of the oscilloscopes, and he 
had no information upon other actions of possible disabling effect upon 


the transmitter equipment. 


Statement of Anthony Severdia 


This respondent is chapter chairman of the local union and he called 
the men out on strike on December 14. His assigned duty hours on Decem- 
ber 13 were from 7:30 a.m. to 3:30 p.m., but he did not work because he 
was released for union business. He did not have anything to do with 
any act that might have caused maladjustment of or damage to the KPIX 

361 equipment. There was no pre-arranged plan to render KPIX in- 
capable of operation. He went to the transmitter site about 5:00 a.m. 
and left "around 6:15 or 6:30 a.m.". His purpose for coming to the 
transmitter was to notify the men on duty of the strike, and while there 
he made a telephone call concerning arrangements for picketing the 
premises. He had no information, in response to both general and some- 
what detailed questions, that might assist in fixing responsibility for the 
alleged damages and maladjustments of the KPIX equipment. 

While at the transmitter he 'may have adjusted some of the knobs 
on the control console’’ and he did use the tube tester for testing some 
lamps he had with him. This respondent was asked and answered as 
follows: 

'Q. Were there any orders from anyone regarding the 
possible disablement of the equipment either at the transmitter 
or studio ? 

"A. I believe I did make the statement at a meeting that 
when we left the plant - this was called sometime before the strike- 
that we would close it down in a manner which would be a credit to 
ourselves, since we didn’t know how long a period of time before 
we would be back inthere. At that time I specifically mentioned 
that when I said close down the plant, I did mean no sabotage or 
anything like that." 
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The final question and answer in this respondent's statement is: 

'Q. Do you have anything else you would like to add to 
this statement ? i 

"A. I know that the company charged sabotage. About our 
men, the caliber of the men, their abilities, their day to day work 
with the equipment and the wonderful job they have done to keep it 
in operation, and knowing technical people like us, the love we have 
for the equipment, I can't conceive and never have believed these 


charges of sabotage as alleged by the company." 


i 


370 FCC 57-526 44869 
MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioners Mack and Craven abstaining from 


voting. 1 

1. The Commission has before it for consideration a "Petition for 
Rehearing, Reconsideration and to Vacate Order of July 26, 1956" filed 
August 24, 1956 by Roald W. Didriksen, Carlton R. Schwarz and Anthony 
Severdia, the respondents in this proceeding, and an opposition thereto 
filed September 24, 1956 by the Acting Chief, Field Engineering and 
Monitoring Bureau, of the Federal Communications Commission. The 
petition is directed against the Commission's action of July 18, 1956 
(announced July 26, 1956) suspending for a period of SO days the operator 
licenses of the above-named individuals. Reconsideration of this action 
is sought on the grounds that (a) the Commission has no jurisdiction over 
the matter as the actions of the petitioners which led to the suspension 
proceedings were performed during a lawful strike and in aid thereof, 
and (2) Section 13. 69 of the Commission's Rules, which petitioners are 
found to have violated, exceeds the statutory authority conferred on the 
Commission by Section 303(m)(1)(E) of the Communications Act of 1934, 
as amended. Oral argument on the petition is requested. 

2. Roald W. Didriksen, Carlton R. Schwarz and Anthony Severdia 
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hold radiotelephone first-class operator licenses. Each is an experi- 
enced radio transmitter operator and was employed before, on, and after 
December 13, 1954, as a transmitter technician at television station 
KPIX in San Francisco, California, licensed to Westinghouse Radio 
Stations, Inc. By separate orders released February 18, 1955, the 
Commission, under the authority of Section 303(m)(1)(A) and (C) of the 
Communications Act of 1934, suspended for a period of 90 days the 
operator licenses of the above-named individuals for violations of 
Section 303(m)(1)(C) of the Communications Act and Section 13. 69 of 
the Commission's Rules in connection with actions by petitioners in clos- 
371 ing down station KPIX on the morning of December 14, 1954 at the 
time of a labor strike. After a hearing held at the request of petitioners, 
an Initial Decision was released in which the Hearing Examiner found 
that petitioners had "willfully damaged or permitted radio apparatus or 
installations to be damaged" at KPIX within the meaning of Section 
303(m){1)(C) of the Act; he further found that petitioners had not violated 
Section 13.69 of the Rules and reduced the suspension period from 90 
to 30 days. Exceptions were filed to the Initial Decision. Oral argu- 
ment on the exceptions was not requested by the parties and was not 
ordered by the Commission. In its decision released July 26, 1956, 
the Commission affirmed the Examiner's finding that petitioners had 
"damaged" radio apparatus or installations at KPIX within the meaning 
of Section 303(m)(1)(C) of the Communications Act, reversed the Ex- 
aminer and found that Section 13.69 of the Commission's Rules had been 
violated by petitioners, and reinstated the orders suspending the operator 
licenses for a period of 90 days. By order released August 24, 1956, 
the Commission stayed the effective date of its decision pending disposi- 
tion by it of the subject petition for reconsideration. For greater detail 
with respect to the history of this proceeding and the events which tran- 
spired leading to the suspension proceedings, reference is made to the 


Commission's decision in the above-entitled proceeding, Roald W. 
Didriksen, 13 RR 425. 
3. We have carefully considered the contentions set forth in the 
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petition for reconsideration. Essentially petitioners contend, assuming 
without conceding the accuracy of our findings of fact, that the Commis- 
sion improperly suspended their operator licenses because (1) the Com- 
mission has no jurisdiction to punish licensee operators for strike activi- 
ties engaged in by them and in so doing is trespassing in the field of 
labor-management relations and (2) the Commission exceeded its author- 
ity under the Communications Act in promulgating Section 13. 69 of its 
Rules. These contentions do not involve new matters. Substantially 
similar contentions were raised at the hearing and advanced in petitioners’ 
proposed findings and conclusions and in the exceptions to the Initial De- 
cision. Our decision of July 18, 1956 disposed of these assertions and 
we adhere to our conclusions with respect to them. However, reiteration 
and additional elaboration will make our position clearer with respect to 
these matters. | 

4, Initially, we take note of petitioners' — for oral argument 
on this petition for reconsideration. The granting of such a request at this 
stage of the proceeding is a discretionary matter since Section 405 of the 


Communications Act and the Commission's Rules do not require that oral 





argument be held on petitions for reconsideration. In view of the fact that 
no new matters are presented to us in this petition, that the position of 
petitioners is stated fully and clearly in the pleadings before us, and that 
we are considering the arguments presented therein, we conclude that no 
useful purpose would be served by permitting oral argument at this junc- 
ture. The fact that oral argument was neither requested nor held on the 
exceptions to the Initial Decision does not persuade us that a different 
conclusion should be reached. The Commission is of the belief that it 
has been fully apprised of the merits of petitioners’ position by the rec- 
ord presently before it. | 


372 5. Our attention is now directed to the contention that the Com- 


mission, in suspending the licenses of petitioners, is punishing strike 


activities and that it has no power to do so. In our Decision we pointed 
out (paragraph 20) that the contention that the Commission seeks to tres- 
pass in the field of labor-management relations was without merit; that 
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the Commission’s case against petitioners was based upon the acts of 
petitioners before departing from the KPIX transmitter and not on the 
fact that they left on strike; and that lawful duties of licensees may not 
be breached with impunity during a period of employer-employee dis- 


agreement. Petitioners assert that nowhere in our decision did we at- 


tempt to meet the fundamental question of statutory power to suspend 
licenses as punishment for strike activities and submits that this is a 
field in which the National Labor Relations Board has exclusive juris- 
diction. It is apparent that petitioners have misconstrued the whole pur- 
pose and nature of these proceedings. We are not here, as asserted, 
"punishing" petitioners for strike activities. Our action resulted solely 
from a specific violation of provisions of the Communications Act and of 
the Commission's Rules. In paragraph 23 of our Decision we stated that 
the objectives of license suspension proceedings are to discipline indi- 
viduals for their violations and thus to protect the public against injuries 
to communication services which Congress and the Commission sought 

in the law and the rules to avert. It is to be remembered that the Com- 
mission, in exercising its power to grant licenses, does so from the 
standpoint of the public interest. Certain requirements must be met to 
obtain a license and certain responsibilities are imposed upon the grantee 
of a license. Ifa licensee fails to fulfill the responsibilities imposed 
upon him then he is subject to the invocation of sanctions for his failings-- 
one method of sanction being suspension or revocation of his license 
privileges. We are not concerned with the fact that petitioners left the 
KPIX transmitter because they were called on strike. It is immaterial 
to this proceeding whether the strike call was lawful or unlawful or whether 
the surrounding circumstances did or did not involve a labor controversy. 
Our only concern is that operators coming under our jurisdiction violated 
provisions of the Communications Act and our Rules by willfully damag- 
ing the transmitter equipment and thereby interfered with television 
communications at KPIX. It is no defense to state that the willful licen- 
see violations occurred while employees were going or preparing to go on 
strike. The Communications Act imposes licensing responsibilities 
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upon the Commission which it cannot ignore simply because violations 
occurred during a period of employer-employee disagreement. Ignor- 
ing such violations would mean that the Commission is failing in its ob- 


. ligation to protect the public against injuries to and disruption of commun- 
” ication services. : 

- 6. With reference to petitioners’ contention that the Commission 

ai had no authority to suspend their operator licenses for a violation of 


Section 13.69 of the Commission's Rules in that Section 13. 69 is not 
authorized by the Communications Act, we do not agree. Petitioners 
argue that the Commission, in adopting rules governing the conduct of 
radio operators, may not prohibit conduct which is not already expressly 
prohibited by statute; that the Commission, in adopting Section 13. 69 
of its Rules which provides "No licensed radio operator shall willfully 
or maliciously interfere with or cause interference to any radio com- 
373 munication or signal, '' has no power to broaden its jurisdiction by 
deleting the word "other" appearing in Section 303(m) ()(E) of the Com- 
munications Act which provides that a license can be suspended if the 
licensee "Has willfully or maliciously interfered with any other radio 
communications or signals"; and that Section 13. 69, like Section 303 
(m)(1)(E), can apply only to willful or malicious interference with the 
signals of stations other than that at which the operator is in attendance. 
To the extent that petitioners appear to be arguing that the Commission, 
in adopting regulations, must use the identical language of the statute, 
we know of no precedent therefor and are cited to none. Moreover, the 
whole intent and purpose of the Communications Act might be disregarded 
and circumstances Congress intended providing for ignored under peti- 
tioners' restrictive interpretation that language in regulations of the 
Commission must be identical to language used by Congress. Addition- 
ally, it is to be noted that our authority to make rules governing the 
conduct of licensed operators is not derived solely from Section 303(m) 
of the Communications Act nor limited to that section and that under the 
provisions of Sections 4(i), 303(1) and 303(r) of the Act conduct not 
specifically listed in Section 303(m) can be prohibited. Discussion was 
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had concerning this point in paragraph 22 of our Decision. If our con- 
clusion were otherwise, Section 303(m)(1)(A) which authorizes the sus- 
pension of a license for violation of "any regulation made by the Commis- 
sion't under the Act would be meaningless. The Commission is authorized 
to make such rules as may be necessary to carry out the provisions of 
the Act and we have not been persuaded that it is unreasonable for us 
to conclude that the purposes of this Act could not be achieved if licensed 
personnel may willfully or maliciously interfere with the signals of the 
stations for whose operations they are responsible. 

7. In light of the foregoing we find no basis on which our initial 
determination should be altered and we again conclude that the purposes 
of the Communications Act and the public interest would be served by 
suspending the radio operator's license of each petitioner for a period of 
90 days. 

8. ACCORDINGLY, IT IS ORDERED, This 23rd day of May, 1957, 
that the said petition of Roald W. Didriksen, Carlton R. Schwa1zz and 
Anthony Severdia for rehearing and other relief IS DENIED. IT IS 
FURTHER ORDERED, That the stay of the effectiveness of our Decision 
herein, imposed by our order (FCC 56-797) released August 24, 1956, 
IS HEREBY VACATED AND SAID DECISION IS MADE EFFECTIVE 
IMMEDIATE LY. 

FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris 


Secretary 
(SEAL) SIGNED BY ABOVE 
Released: May 24, 1957 MAILED BY 
May 24, 1957 
MAIL & FILES 
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STATEMENT OF QUESTIONS PRESENTED 


The parties to this proceeding by prehearing conference 
Stipulation filed herein and approved by Order of this Court dated 
September 13, 1957, have stipulated the two issues of this proceeding 
to be as follows: 


1. In a situation where licensed radiotelephone operators 
in the employ of a licensed television station go on strike, and in so 
doing disable the transmitting equipment of the station so that it can- 
not readily be placed back into operation, but do not physically destroy, 
break or permanently harm any of such equipment, is the Commission 
empowered under Section 303(m)(1)(C) or any other Section of the 
Communications Act of 1934, as amended, to suspend the operators’ 
licenses of such persons? 


2. Whether the Commission has statutory authority under the 
Communications Act of 1934, as amended, and particularly Sections 
4(i), 303(1) and 303(r) thereof, to promulgate Section 13. 69 of its 
Rules to cover interference with "any radio communication or signal" 
when the statute itself in Section 303(m)(1)(E) refers to interference 
with "any other radio communications or signals." 
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INDEX 


STATEMENT OF QUESTIONS PRESENTED. 2 . ‘ 


JURISDICTIONAL STATEMENT * a P . . 
STATEMENT OF THE CASE ° . ° . ° . 
STATUTES INVOLVED gs ° ° ° . ° 


STATEMENT OF POINTS ... ° ° ° . . 
SUMMARY OF ARGUMENT ‘ ° ° ° . 
ARGUMENT : 


I, Strike activities which do not physically destroy, 
break or permanently harm transmitting equipment 
cannot legally be the basis of license suspension 
proceedings under Section 30%m)(1)(A) and (C) 
of the Act so ° . ° : : 


A. Introductory Statement . . : . 


B. A Statute imposing penalties for its 
violation and restricting the common 
occupations of the people must be strictly 
construed .  . ° ° . ° . 


C. The legislative history of Section 303(m) (1)(C) 
of the Act discloses no intent by Congress to 
authorize the Commission to punish licensees 
for strike activities r . ‘ ° . 


D. = The public interest is adequately protected by 
other measures available outside the Communi- 
cations Act of 1934, as amended ‘ . 


I. Section 13.69 of the Commission's Rules in its present 
form is not authorized by the explicit terms of the 
Communications Act and hence the Commission erred 
in finding that appellants violated this Rule ; . 


CONCLUSION , ‘ . & ° ° ° ° . 
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This is an appeal from a Decision and Order of the Federal 
Communications Commission issued July 26, 1956, (R. 340-361) 
suspending the Radiotelephone First Class Operators' licenses of 


= appellants for a period of 90 days, and from a Memorandum Opinion 


and Order of the Commission issued May 24, 1957, denying appellants’ 
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Petition for Rehearing, Reconsideration and to Vacate Order of July 26, 
1956." (R. 370-373) 


The jurisdiction of this Court is invoked under Section 402(b)(8) of 
the Communications Act of 1934, as amended (47 U.S.C. Sec. 402(b)(8)) 
and Rule 37 of the Rules of this Court. Section 402(b)(8) provides that 
an appeal may be taken to this Court by any "radio operator whose 
license has been suspended by the Commission." 


Notice of Appeal and Statement of Reasons Therefor was filed with 
this Court on June 19, 1957, within thirty days from the date on which 
public notice was given of the Memorandum Opinion and Order of May 
24, 1957, now complained of, as required by Section 402(c) of the Act. 
By Order issued July 1, 1957 this Court stayed the effective date of the 
Commission's Decisions and Orders until determination of the merits of 


this appeal. 


STATEMENT OF THE CASE 


Appellants hold radiotelephone first class operator licenses 

' granted to them by the Federal Communications Commission. Each is 
an experienced radio transmitter operator and was employed before, 
on and after December 13, 1954, as a transmitter technician at tele- 
vision station KPIX in San Francisco, California, licensed to Westing- 
house Radio Stations, Inc. (R. 342) By separate orders released 
February 18, 1955, the Commission under the purported authority of 
Section 303(m)(1)(A) and (C) of the Communications Act of 1934, sus- 
pended for a period of 90 days the operator licenses of the appellants 
for alleged violations of Section 303(m)(c) of the Communications Act : 
and Section 13.69 of the Commission's Rules, in connection with actions 
by appellants in closing down station KPIX on the morning of December 
14, 1954, at the time of a labor strike. The orders recited that each 
of the respondents had willfully damaged or permitted radio apparatus 
or installations at Station KPIX in San Francisco to be damaged within 
the meaning of Section 303{m)(1)(C) of the Act and that each respondent 


v 
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had willfully or maliciously interfered with radio communications of 
Station KPIX in violation of Section 13.69 of the Commission's Rules. 
(R. 1-2; 229-230; 300-301) The acts upon which the Commission's 
orders were based occurred at the time of a lawful strike by appellants 
who were members of the National Association of Broadcast Engineers 
and Technicians, then affiliated with the CIO and now affiliated with the 
AFL-CIO. (R. 342-343) 


The effectiveness of the orders released on February 18, 1955, 
was automatically suspended as required by Section 303(m)(2) of the 
Act when each of the respondents thereto (appellants here) requested a 
hearing. The Commission thereupon, by order released April 1, 1955, 
directed that a consolidated hearing be held upon the suspension orders 
and stated the issues to be as follows: | 

| 
"1. To determine whether Roald W. Didrikson, Carlton 
R. Schwarz and Anthony Severdia, on December 14, 
1954, willfully damaged or permitted radio appara- 
tus or installations at KPIX to be damaged within the 


meaning of Section 303(m)(1)(C) of the Communica — 
tions Act of 1934, as amended. 


"2. To determine whether Roald W. Didrikson, Carlton 
R. Schwarz and Anthony Severdia, on December 14, 
1954, willfully or maliciously interfered with radio 
communications of station KPIX in violation of 
Section 13.69 of the Commission's Rules. } 


"3. In the light of the evidence adduced in the preceding 
issues to determine whether the terms of the orig- 
inal order of suspension should be made final, re- 
scinded, or modified."" (R. 4-5) 

Hearings were held in San Francisco, California, on May 3, 4, 5 
and 19, 1955. At the conclusion of the hearings the parties filed pro- 
posed findings of fact and conclusions of law, briefs and reply pleadings. 
On December 30, 1955, Hearing Examiner Bond released his Initial De- 
cision which modified the Commission's orders herein released Febru- 

The cited Section 13.69 of the Commission's rules is as follows: “Sec. 13. 69. Interference. No 


licensed radio operator shall willfully or maliciously interfere with or cause interference to any radio 
communication or signal.” 
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ary 18, 1955, and suspended appellants’ operator licenses for a period 
of 30 days instead of the 90 days specified in the February 18 orders. 
(R. 334) 


Hearing Examiner Bond concluded under the first issue set forth 
above that "The intentions of respondents may have been, and apparently 
were, to refrain from physically destroying any equipment beyond re- 
pair, and they may have believed their acts so gauged to fall short of 
the damage forbidden by statute; nevertheless. . . . they knew and in- 
tended that the usefulness of the transmission facilities would be im- 
paired by their acts." He therefore concluded that "functional damage" 
had been caused to KPIX facilities in that there had been manipulation 
and dislocation of certain connections so as to delay sign-on time of the 
station, and that such conduct constituted willful damage or permitted 
radio apparatus and installations to be damaged within the meaning of 
Section 303({m)(1)(C) of the Communications Act. (R. 332) 


On the second issue, Examiner Bond concluded that appellants' 
acts did not amount to a willful or malicious interference with radio 
communications in violation of Section 13.69 of the Commission's 
Rules. He based this conclusion of his view that the Commission's 
Rule was broader than the explicit terms of the Sections of the Act 
upon which it was based; that the Act refers to electrical or physical 
interference with or to communications "rather than to such acts of 
disability to non-operating equipment as were committed by respondents 
herein." (R. 332-333) 


On the third issue, Examiner Bond modified the original sus- 
pension orders of February 18, 1955 to provide for a suspension of 
licenses for a period of 30 days instead of 90 days. (R. 333) 


In its Decision released July 26, 1956, the Commission adopted 
as its own the conclusion of the Examiner with respect to the first 
issue. It reversed the Examiner on the second issue stating that 
Section 303{m){1})(C) of the Act authorized suspension of licenses for 
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violation of ". . . . any regulation made by the Commission under any 
such Act, treaty, or convention. . . ."' and hence this broad language 
as well as Sections 4(i), 303(1) and 303(r) enabled the Commission to 
issue its Rule 13.69 prohibiting interference with "any radio communi- 
cation or signal", even though Section 303(m)(1)(E) of the Act refers to 
interference with "any other radio communications or signals." 

(R. 355-356) : 


On the third issue the Commission stated that “The objectives of 
the license suspension proceedings are to discipline respondents for 
their violations and thus to protect the public against the injuries to 
communications services which Congress and the Commission sought 
in the law and the rules to avert."" (R. 357). Accordingly the Com- 
mission concluded that the public interest would best be served by sus- 
pending the radio operator's license of each respondent for a period of 
90 days instead of the 30 days recommended by the Examiner. (R. 357) 


By order released August 24, 1956, the Commission stayed the 
effective date of its decision pending disposition by it of appellants' 
Petition for Rehearing, Reconsideration and to Vacate Order of July 26, 
1956. (R. 195-196) 2 


In their Petition for Reconsideration appellants urged that (a) the 
Commission has no jurisdiction over the matter as the actions of the 
petitioners which led to the suspension proceedings were performed 
during a lawful strike and in aid thereof, and (b) Section 13.69 of the 
Commission's Rules, which petitioners were found to have violated, 
exceeds the statutory authority conferred on the Commission by the 
Act. (R. 197-210) In its Order released May 24, 1957 the Commission 
by a 5 to 0 vote, Commissioner Mack and Craven abstaining, rejected 
both contentions, denied appellants’ request for oral argument, 


affirmed its earlier decision of July 26, 1956 and vacated its stay order 
of August 24, 1956. (R. 225-228) | 
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This Court, by Order dated July 1, 1957, stayed the effective 
date of the Commission's Order of May 24, 1957 until final determina- 
tion of this Appeal. 


STATUTES INVOLVED 


Pertinent provisions of the Communications Act of 1934, as 
amended are set forth below. Other pertinent statutory provisions or 
Commission Rules are cited or quoted at their appropriate place in 
the text of this brief. 


The Communications Act of 1934, as amended (48 Stat. 1082; 47 
U.S.C.A. 301 et seq.) provides in Section 303 that the Commission 
shall: 


"(m)(1) Have authority to suspend the license 
of any operator upon proof sufficient to satisfy the 
Commission that the licensee - - - 


(A) Has violated any provision of any Act, 
treaty, or convention binding on the United States, 
which the Commission is authorized to administer, 
or any regulation made by the Commission under 
any such Act, treaty, or convention; or 


*(C) Has willfully damaged or permitted 
radio apparatus or installations to be damaged;" 


"(E) Has willfully or maliciously interfered 
with any other radio communications or signals;" 


(2) No order of suspension of any operator's 
license shall take effect until fifteen days' notice in 
writing thereof, stating the cause for the proposed 
suspension, has been given to the operator licensee 
who may make written application to the Commis- 
sion at any time within said fifteen days for a hear- 
ing upon such order . . . Upon receipt by the Com- 
mission of such application for hearing, said order 
of suspension shall be held in abeyance until the 
conclusion of the hearing which shall be conducted 
under such rules as the Commission may prescribe. 


ee Oe ee 


7 


Upon the conclusion of said hearing, the Com- 
mission may affirm, modify, or revoke said order 
of suspension." 


Section 4(i) states: 


"(i) The Commission may perform any and all 
acts, make such rules and regulations, and issue 
such orders, not inconsistent with this Act, as may 
be necessary in the execution of its functions." 


Section 303(1) states the Commission shall: 


'(1) Have authority to prescribe the qualifications 
of station operators, to classify them according to 
the duties to be performed, to fix the forms of such 
licenses, and to issue them to such citizens of the 
United States as the Commission finds qualified;" 


Section 303(r) states the Commission shall: 


"(r) Make such rules and regulations and 
prescribe such restrictions and conditions, not 
inconsistent with law, as may be necessary to 
carry out the provisions of this Act, or any in- 
ternational radio or wire communications treaty 
or convention, or regulations annexed thereto, 
including any treaty or convention insofar as it 
relates to the use of radio, to which the United 
States is or may hereafter become a party." 


STATEMENT OF POINTS 


Appellee, Federal Communications, erred: 


(1) In holding by its Decision and Order of July 26, 1956 and its 
Memorandum Opinion and Order of May 24, 1957, that it has statutory 
authority to suspend the radiotelephone operators' licenses of appellants 


for strike actions temporarily disabling but not physically destroying, 
breaking or permanently harming radio apparatus or installations. 

(2) In holding that it has stautory authority to promulgate a Rule 
permitting suspension of radiotelephone operators’ licenses because of 
willful or malicious interference with "any radio communication or 
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Signal" when Section 303(m)({1)(E) of the Act refers to interference with 


“any other radio communications or signals." 


(3) In holding that temporary disabling of radio apparatus or in- 
stallations in connection with a lawful strike constitutes willful damage 
to such apparatus or installations and willful or malicious interference 


with radio communications or signals. 


(4) In finding that the public interest requires the suspension of 
the radio operator license of each appellant for a period of 90 days. 


SUMMARY OF ARGUMENT 


The proceedings which resulted in the suspension orders herein 
complained of were conducted solely under Section 303(m)(1)(C) and (E) 
of the Communications Act of 1934, as amended. The objective of the 
suspension proceedings, as acknowledged by the Commission, is puni- 
tive; that is, to "discipline appellants for their violations." (R. 357) 
Since the sections of the Act relied on are punitive in nature and restrict 
appeliants’ right to pursue a trade, they must be strictly construed. 

The meager legislative history available indicates that the primary Con- 
gressional purpose was to protect the safety of the public from the ef- 
fects of unqualified operators or from deliberate sabotage of installa- 
tions. Under a strict standard of construction, the term "willful" as 
used in the Act cannot be interpreted as applying to concerted activities 
of employees engaging in a lawful strike which disable but do not 
physically destroy, break or permanently harm transmitting equipment. 
In any event, the public interest is adequately protected by the police 
power of the State, the employer's own economic power and by the Labor 
Management Relations Act of 1947, as amended, so that there is no 
justification for implying a Congressional intent to authorize use of 
license suspension powers to punish strike activities, absent an explicit 
statement of such intent. 
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Section 13.69 of the Commission's Rules represents an admini- 
strative enlargement of a specific statutory provision. Section 303(m) 
(1)(E) of the Act only refers to authority to suspend the license of an 
operator who "has willfully or maliciously interfered with any other 
radio communications or signals..." Rule 13. 69's omission of the 
word "other" changes the unambiguous meaning of the statute. The 
Commission may not by regulation make an act an offense which is not 
an offense within the statute. Nor may it rely on general language else- 
where in the statute as giving it authority to promulgate Rule 13.69 be- 
cause where a statute includes both general and specific language, the 
general language must give way to the specific. An explicit statutory 
meaning may not be expanded so as to enlarge the Commission's 


grounds for license suspension. 


ARGUMENT 


I. Strike Activities which do not physically destroy, 
break or permanently harm transmitting equip- 
ment cannot legally be the basis of license sus- 


pension proceedings under Section (m A 
and (C) of the Act. ! 


A. Introductory Statement. 


The facts in this case are simple and not in dispute. Appellants 
were transmitter technicians at television Station KPIX in San Francisco 
on and before December 14, 1954. Each helda radio-telephone first 
class operator license issued by the Commission. KPIX was licensed 
to Westinghouse Radio Stations, Inc. by the Commission. (R. 342) 


Prior to December 14, 1954, management-labor negotiations for 
a new collective bargaining agreement were conducted by representatives 
of Westinghouse and of the union (National Association of Broadcast 
Engineers and Technicians) of which appellants were members. When 


negotiations reached an impasse the union members, including appel- 
lants, decided to strike, effective the morning of December 14. When 
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appellants left the station premises at about 6:30 a.m. on the morning 
of December 14, the transmitter was scheduled to be in operation in 
less than thirty minutes after their departure. (R. 342-343) Before 
leaving they "manipulated and dislocated various controls and connec- 
tions and accessories at the transmitter so that it could not have been 
started as scheduled.” (R. 355) These actions did not damage the 
transmitter "in the sense that the equipment units were destroyed or 
broken" and "it is clear that the maladjustments and disarrays that | 
were found to exist were not of such a nature as to cause physical in- 
jury to the transmission facilities when efforts to place them in opera- 
tion were made." (R. 355) In substance, all that happened was that 
the appellants delayed the sign-on time of the television station. They 
did this as a part of a lawful strike to obtain by concerted activities 
better working conditions for union members. (R. 372) 


The Commission itself concedes that "this is a case of first im- 
pression in that there had not been published a judicial or administra- 
tive interpretation of damage to radio installations under the law herein 
discussed and that respondents may have intended to do the acts com- 
mitted but not to violate the law", but apparently the Commission finds 
that a lack of any intent to violate the law is not a "mitigating" circum- 
stance. Wherever "functional" damage occurs, in the sense of impair- 
ment of usefulness of equipment, the Commission concludes there has 
been willful damage in the statutory sense which warrants license sus- 
pension. (R. 356-357) 


We believe that the Commission's interpretation of the statute if 
allowed to stand will open up a veritable Pandora's Box of labor re- 
lations headaches which, we will urge hereinafter, Congress never in- 


tended for this Commission to medicate. If an operator's license may be 


suspended because of strike activities, then why not a station license 
because of the licensee's willful decision to lockout his employees? If 
the acts of union members in delaying sign-on time by methods short of 
physical or monetary damage to equipment are a ground for license 
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suspension then why would not any economic reprisal by either party to 
a labor dispute which stops a station from broadcasting become "willful" 
damage to radio apparatus or installations. We do not believe that 
Congress intended by enactment of Section 303 of the Communications 
Act of 1934, as amended, to enter this highly charged and controversial 
field of labor relations. | 


B. A statute imposing penalties for its violation and restricting the 
common occupations of the people must be strictly construed. _ 

In this case we do not need to consider the fine distinctions made 
in Wilson v. CAB, 244 F. 2d 772 (1957) between a remedial statute and 
a penal statute. It is true, of course, that Title V of the Communica- 
tions Act is expressly entitled "Penal Provisions" and authorizes criminal 
proceedings and penalties against any person who “willfully and know- 
ingly" violates any "rule, regulation, restriction, or condition made or 
imposed by the Commission under authority of this Act - . ."; whereas 
Title III and particularly Section 303(m) deals only with causes for sus- 
pension of licenses, which is a civil and not criminal penalty. But in 
both instances a penalty is imposed for violation of a statutory provision 
and the sate is clear that a statute imposing a penalty must be strictly 


construed. * 


2 See FCC v. American Broadcasting Co., Inc. (1954), 347 U.S. 284, 296; 


“It is true, as contended by the Commission, that these are not criminal cases, but it isa 
criminal statute that we must interpret . . . If we should give Sec. 1304 (of the U.S, Criminal 
Code) the broad construction urged by — Commission, that same construction would likewise 
apply in criminal cases. We do not believe this construction can be sustained. Not only does 
it lack support in the decided cases, judicial and administrative, but also it would do violence 
to the well established principle that penal statutes are to be construed strictly. “ 


50 Am. Jur., Sc. 408. Statutes Subject to Strict Construction As Penal Statutes. “The ordin- 
ary application of the rule of strict construction of penal statutes is to statutes that impose punishment 
for the commission of a crime, However, the rule as to strict construction of penal law is also ap- 
plied to statutes not strictly criminal but of that nature. It prevails as to retaliatory statutes, and 
statutes which impose penalties or forfeitures which provide for a recovery of damages beyond just 
compensation to the party injured, or which authorize punishment for conten.” 


In Schireson v. Shafer (Sup. Ct. Pa. 1946), 354 Pa. 458, 47 A 2d. 665, it was held that 
legislation providing for revocation of a license to practice medicine is penal in nature and 
must therefore be strictly construed, 
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Moreover, long ago this Court held that a statute regulating the 
exercise of a trade or profession must be strictly construed in favor 
of the citizen. In Lockwood v. District of Columbia, 24 App. D.C. 569 
(1905), Chief Justice Shepard wrote: 


"The established rule of the courts is that all 
statutes imposing restrictions upon business or the 
common occupations of the people, or levying a tax 
upon them, are to be construed strictly." 
Hence, the words "willfully damaged or permitted radio apparatus 
or installations to be damaged" as used in Sect ion 303(m)(1)(C) of the 
Act, must be strictly construed before we read into them an intent by 


Congress to empower the Commission to regulate strike activities. 


C. The legislative history of Section 303(m)(1)(C) of the Act discloses 
no intent by Congress to authorize the Commission to punis 
licensees for strike activities. 

The legislative history of Section 303 of the present Communica- 
tions Act is meagre, but not so meagre as to foreclose the conclusion 
that Congress did not intend to vest the Federal Communications Com- 
mission with regulatory power to discipline technicians through sus- 


pension of license for acts committed during a labor dispute. 


The present Section 303 of the Communications Act derives from 
former Sections 4 and 5 of the Radio Act of 1927, 44 Stat. 1162. Sec- 
tion 5 of the 1927 Act, which became in part Section 303(m) of the 
Communications Act of 1934, 48 Stat. 1064, used the language "will- 
fully damaged or permitted radio apparatus to be damaged."" The 
Section was amended by Public Law 97, 75th Congress, approved May 
20, 1937, 50 Stat. 190, by adding the word "installations."" The 
language not having been substantially changed since 1927 -- long before 
television entertainment became a reality -- it is appropriate to look 
to the House Report at the time of the Radio Act of 1927 for some indi- 
cation of congressional intent. House Report 404, 69th Congress (1 RR 
p. 20:53) says: 


A y 4 
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"Tt also provides that operators in stations re- 
quiring a license shall themselves be licensed. It is 
important for many reasons that those engaged in the 
actual operation of transmitting apparatus should be 
s inthe art. This is especially necessary in the 
case of those operating stations upon vessels at sea 
who have a heavy responsibility for the safety of the 


vessel and the lives of passengers and crew... The 
section authorizes in appropriate cases the suspen- 
sion or revocation of an operator's canes i (Empha- 
sis supplied) 

The preoccupation of Congress with skill and sabotage in the reg- 
ulation of radiotelephone operator's licenses can be traced back prior 
to the 1927 Act in the first laws having anything to do with radio com- 
munication. The earlies Federal law in this field was the Act of June 
24, 1910, 36 Stat. 629, as amended by the Act of July 23, 1912, 37 Stat. 
199. This Act required all vessels leaving a port of the United States 
and carrying more than fifty persons to "be equipped with an efficient 
apparatus for radio communication, in good working order, in charge of 
a person skilled in the use of such apparatus .... " The Radio Act of 
1912 required any person engaging in any form of communication by 
radio at any place within the jurisdiction of the United States to obtain a 
license from the Secretary of Commerce and Labor. Section 9 of that 
Act classified any "willful or malicious interference by a radio opera- 
tor with other radio communications" asa misdemeanor punishable by 
fine or imprisonment. It will be noted that almost this exact language 
survives in Section 303(m)(1)(E) of the Communications Act of 1934, as 
amended, which authorizes suspension of an operator's license upon a 
finding that a "licensee . . . . (E) Has willfully or maliciously inter- 
fered with any other radio communications or signals." 


The words "willful" or "malicious" connote an "evil design", a 
deliberately reckless intent to do wrong. Yet the Commission in its 
findings carefully negates the existence of an evil design on the part of 
the appellants. In its decision the Commission says: . 
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'*The fact that this is a case of first impression 
in that there had not been published a judicial or ad- 
ministrative interpretation of damage to radio in- 
stallations under the law herein discussed and that 
respondents may have intended to do the acts com- 
mitted, but not to violate the law, are not mitigat- 


ing circumstances." (Emphasis supplied) 

We submit that in 1927 Congress was clearly not concerned with 
strike activities which temporarily disabled but did not physically im- 
pair or damage commercial television equipment when no lives were at 
stake and entertainment was the end purpose of the use of the equipment. 
it was concerned with the protection of the public interest by making cer- 
tain that persons having responsibility for the lives of other people were 
truly skilled in their art and did not maliciously sabotage or interfere 
with other radio signals in a manner which could adversely affect the 
public safety. 

In this case, no one questions the competence or skill of the 
three appellants. The Commission concedes that its suspension orders 
are intended to "discipline"’ appellants "for their violations and thus to 
protect the public against the injuries to communication services which 
Congress and the Commission sought in the law and the rules to avert" 
(R. 357) But the Commission makes no finding that the public safety was 
affected. In short, the Commission seeks to punish, not for incompe- 
tence, not for endangering lives of others, not even for causing physical 
or monetary damage to equipment, but for acts committed in the lawful 
exercise of economic force during a strike which merely delayed sign- 


on time. 


D. The public interest is adequately protected by other measures 
available outside the Communications Act of 1934, as amended. 

In its decision of July 26, 1956 and its Memorandum Opinion and 
Order on Reconsideration of May 24, 1957 the Commission repeatedly 
disclaims any intention of interfering in a labor controversy. For 
example in its Opinion of May 24, 1957 it reiterates that: 
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"We are not concerned with the fact that peti- 
tioners left the KPIX transmitter because they were 
called on strike. It is immaterial to this proceed- 
ing whether the strike call was lawful or unlawful or 
whether the surrounding circumstances did or did not 
involve a labor controversy. Our only concern is that 
operators coming under our jurisdiction violated pro- 
visions of the Communications Act and our rules by 
willfully damaging the transmitter equipment and 
thereby interfered with television communications 
at KPIX." (R. 372) : 

This disclaimer is unrealistic and disingenuous, Any strike or 
any lockout at a television station which is effective in the economic 
sense necessarily interferes with television communications. Any 
effective strike has the deliberate purpose of impairing the usefulness 
in the sense of preventing the functioning of manufacturing or other 
equipment. The withdrawal of labor in a strike is intended to cause the 
shutdown of the struck enterprise, if possible. Ifa strike erupts into 
violence or malicious sabotage of equipment, the police power of the 
state and municipality provides protection to the employer and the 

| 


public. The offending striker may be fired without recourse. 


Section 7 of the Labor Management Relations Act of 1947, 29 
U.S.C. 151, et seq.as amended, guarantees to employees the right to 
engage in concerted activities for the purpose of mutual aid or protec- 
tion. A strike has repeatedly been held to be a "concerted activity". 

It is a protected activity so far as its participants are concerned as long 
as they use lawful economic force only. It becomes an unprotected 
activity when individual participants go beyond the use of lawful economic 
force and commit acts of violence. If strike activity is unlawful, an 
employer may discharge the striker. If found to be lawful, a discharged 
striker by filing an unfair labor practice charge under Section 8(a)(3) 

of the Act may obtain his reinstatement. Thus the National Labor Re- 
lations Board has the right and the statutory power to decide when 

strike activity is lawful or unlawful, or, in other words, when there has 
been interference with the legitimate rights of an employer. 
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Where one Act so clearly preempts for one federal agency control 
over labor disputes affecting commerce, it is inconceivable that Congress 
could have intended that another Act whose policy statement makes no 
mention of labor disputes should authorize invasion of the same field by « 
another federal agency. Indeed, under Section 206 of the Labor-Manage- 
ment Relations Act if a threatened or actual strike affects a substantial 
part of an industry engaged "in transmission or communication &mong 
the several states” and might "imperil the national health or safety," 
the strike action may be enjoined for a period of time. Whereas the 
Labor Act directly deals with the public safety issue in the context of a 
labor dispute, Section 1 of the Communications Act only talks of making 
available "a rapid, efficient, Nation-wide, and World-wide wire and 
radio communication service . . . . for the purpose of national defense, 
for the purpose of promoting safety of life and property..." Surely 
the delaying tactics of striking employees of a commercial television 
station do not interfere with national defense or endanger life and 
property. 


We submit that the Commission has no statutory authority to | 
trespass in this explosive and controversial field of labor relations. 
Its disclaimers of any such intention are not convincing. How else 
could it have learned of the acts of the strikers had not the employer 
filed a complaint? Westinghouse complained and Westinghouse supplied 
the witnesses to try and prove the complaint. Yet Westinghouse could 
have gone to the Labor Board or could have invoked the police powers 
of the State of California if willful or malicious damage to equipment 
had been committed. It could have discharged the operators. If the 
acts complained of here constitute willful or malicious interference 
with radio communications, then why would not a management-decreed 
lockout of employees in order to avoid bargaining also become a will- 
ful or malicious interference with radio communications? Why should 
not a station license be revoked or suspended whenever an unfair labor 
practice strike occurs. The effect is the same: communications are 


si 


disrupted. This case of "first impression" could easily lead the Com- 


mission into a maze of vexing labor relations problems which the Com- 


mission is neither qualified nor authorized to administer. 


II. Section 13.69 of the Commission's Rules in its present 
form is not authorized by the explicit terms of the Com- 


munications Act and hence the Commission erred in 
finding that appellants violated this Rule. 

In addition to finding that appellants violated Section 303(m)(1)(C) 
by willfully damaging radio apparatus or installations, the Commission 
also finds a violation of Section 13.69 of its own Rule 1s. 69 which pro- 
vides that "No licensed radio operator shall willfully or maliciously 
interfere with or cause interference to any radio communication or 
signal." : 

This action by the Commission reverses a finding by its Hearing 
Examiner that respondents’ acts do not amount to a willful or malicious 
interference with radio communications in violation of Section 13.69 of the 
Commission's Rules."" (R. 332) | 


The Hearing Examiner reasoned that the rule derives from 
Section 303(m)(1)(E) of the Act which empowers the Commission to sus- 
pend the license of an operator who "Has willfully or maliciously in- 
terfered with any other radio communications or signals.'' Since the 
Rule omits the statutory word "other",'' the Commission Counsel's 
argument "that a broader meaning was thus intended in the rule collides 
with the proposition that the Commission has not declared grounds for 
license suspension which are not authorized by the very explicit terms 
of the Communications Act." (R. 332) He concluded that Rule 13.69 
could have no broader meaning than paragraph (E) of the Act, quoted 
above. : 

The Commission rejected this reasoning, stating that if the Rule 
could not go beyond the explicit terms of subparagraph E, then the 
general provision in Section 303(m)(1)(A) "which provides that the Com- 
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mission may suspend operators' licenses for violations of the Com- 
mission's regulations would be meaningless." By implication it argues 
that the Act gives it carte blanche to promulgate any regulation neces- 
sary, in its opinion, to carry out the purposes of the Act. (R. 356) 


The trouble with the Commission's reasoning is that the rule- 
making sections of the Act upon which it relies (Sections 4(i), 303(1) 
and 303(r)), all very carefully qualify the Commission's rule-making 
authority so as not to extend it to rules "inconsistent with law." As 
the Hearing Examiner observed, the Commission has adopted rules, 
Sections 13.63 through 13.70, which restate prohibitively but in other- 
wise Strikingly similar language, the precise statutory grounds for 
license suspensions set out in paragraphs (B) through (F) of Section 
303(m) (1) of the Act. The Commission cannot by administrative 
legislation write into its Rule 13.69 a broader meaning than the explicit 
language of paragraph (E) of the Act permits. 


This conclusion seems so obvious as not to require extended 


argument. Section 303(m)(1)(E) refers to "any other radio communica- 


tions or signals." not to any radio communications or signals. Appel- 
lants from any factual perspective only delayed KPIX's sign-on time; 
they caused and attempted to cause no interference with any other radio 


or television communications or signals. 


We have already pointed out that the principle of strict construc- 
tion of a specific statutory provision is especially binding when we are 
dealing with a penal statute. Court decisions are clear as to the Com- 
mission's lack of authority under general provisions to expand authority 
conferred by specific provisions. For example in the famous lottery 
case, FCC v. American Broadcasting Co., Inc. , 347 U.S. 284 (1954), 
the Supreme Court said: 

"The Commission has authority under Sections 
4(i) and 303{r) and other sections of the Act to adopt 


interpretative regulations defining with greater clarity 
conduct prohibited by law. ..However, the Commission 
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may not by regulation define something as a lottery 
which is not a lottery within the statute. — 


The Court added: i 


"The Commission now seeks to accomplish the 
same result through administrative regulations. In 
doing so, the Commission has overstepped the 
boundaries of interpretation and hence has exceeded 
its rule-making power. Regardless of the doubts held 
by the Commission and others as to the social value of 
programs here under consideration, such administra- 
tive expansion of Section 1304 does not provide the 
remedy." 2 
In this case the Commission has again overstepped the boundaries 
of interpretation and clarification and sought admini istratively to expand 
the meaning of Section 303(m)(1)(E). Such an expansion of meaning is 
neither permitted by the statute nor required in the public interest. 
What the Commission has attempted to do is to create a punishable of- 
fense by regulation which cannot be an offense under the plain language 


of the statute. 


CONCLUSION 


WHEREFORE, appellants pray that this Court order, adjudge and 
decree that the Commission's Order of May 24, 1957, denying appellants' 


Petition for Rehearing, Reconsideration and other Relief, be vacated, set 
aside and annulled; further that this Court reverse said Order of the 
Federal Communications Commission and its Order of July 26, 1956 and 
remand these proceedings to the Commission with the direction that the 
suspension orders of February 18, 1955 be vacated, set aside and an- 
nulled and the suspension proceedings terminated for lack of jurisdiction, 
and for such other and further relief as this Court deems just and proper. 


Respectfully submitted, 


WARREN WOODS 
Of Counsel: Counsel for Appellants 


EDWARD G. VILLALON 
WILSON & WOODS 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented, as here set forth, were agreed 
to by the parties in a stipulation approved by oxder of this 
Court on September 13, 1957: | 

1, In a situation where licensed radiotelephone 
operators in the employ of a licensed television Station go 
on strike, and in so doing disable the transmitting equip- 
ment of the station so that it cannot readily be placed back 
into operation, but do not physically destroy, break or 
permanently harm any of such equipment, is the Commission 
empowered under Section 303(m)(1)(C) or any other section 
of the Communications Act of 1934, as amended; to suspend 
the operators" licenses of such persons? 

2. Whether the Commission has statutory authority 
under the Communications Act of 1934, as amended, and 
particularly Sections 4(i), 303(1) and 303(r) thereof, to 
promulgate Section 13.69 of its Rules to cover interference 
with “any radio communication or signal" when the statute 
itself in Section 303(m)(1)(E) refers to interference with 


“any other radio communications or signals," 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No, 13,958 


ROALD W. DIDRIKSEN, CARLTON R, SCHWARZ, 
AND ANTHONY SEVERDIA, APPELLANTS, 


Ve 


FEDERAL COMMUNICATIONS COMMISSION, APPELLEE. 


ON APPEAL FROM ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This case involves the propriety of a Decision and 
Order (R. 340-361) of the Commission, issued July 26, 1956, 
which suspended appellants* operator licenses for a period 
of 90 days for violations of Section 303(m) (1) (C) of the 
Communications Act of 1934, as amended (48 Stat. 1064; 47 
U.S.C. 301 et seq.) and Section 13.69 of the Commission's 
Rules (47 C.F.R. 13.69). Appellants each hold a radio- 
telephone first class operator license issued by the 
Commission, Each is an experienced radio transmitter 
operator and each was employed on December 14, 1954, as a 
transmitter technician at television station KPIX in 
San Francisco, California, licensed to Westinghouse Radio 


Stations, Inc. (BR. 342). By separate orders released 
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February 18, 1955, pursuant to Section 303(m)(1)(A) and (C) 
of the Communications Act, the Commission suspended the 
license of each appellant for 90 days for willfully damaging 
or permitting radio apparatus or installations at station 
KPIX to be damaged, in violation of Section 303(m)(1)(C) of 
the Act, and for willfully or maliciously interfering with 
radio communications of KPIX, in violation of Section 13.69 
of the Commission's Rules, while closing down station KPIX 


on the morning of December 14, 1954, at the time of a labor 


i 
} 
| 
i 


strike (BR. 340-341). After a hearing held at appellants’ 
request, an Initial Decision was released on December 30, 
1955, in which the Hearing Examiner found that appellants 
had violated Section 303(m)(1)(C) of the Act, but not 
Section 13.69 of the Rules, and reduced the suspension 
period from 90 to 30 days (R. 318-338). Following excep- 
tions to the Initial Decision, the Commission issued its 
Decision and Order of July 26, 1956, finding violations 
of both the Act and the Rules and reinstating the 90-day 
suspension (R. 340-361). 
A. The Commission's Findings of Fact 

The facts, as found by the Commission (R. 342-354) 

and not here disputed by appellants (Br., p. 9), may be 


summarized briefly as follows: 





On or about December 13 a breakdown in collective 
bargaining negotiations between Westinghouse and the union 


representing the KPIX transmitter operators led to a 
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decision that union members, including aupetenain, should 
strike on December 14 (R, 342). During the night of December 
13-14, appellants Didriksen and Schwarz were on maintenance 
shift duty at the KPIX transmitter, their assigned hours run- 
ning respectively from 11:00 p.m. to 7:00 iu, awd from 12:15 
to 8:15 a.m. (R. 343). When Didriksen came on duty, the 
transmitter was operating normally and it was the joint 
responsibility of Didriksen and Schwarz to close down the 
transmitter at the end of the broadcast day shortly after 
midnight, to perform the maintenance duties regularly and 
specifically assigned during the shut-down period, and to 
Start up the transmitter at 6:45 a.m, as scheduled CR. 343, 
348). At 5:00 a.m. on December 14 appellant Severdia, who 
was not on duty, came to the transmitter to convey the strike 
call message to Didriksen and Schwarz and remained there 
until about 6:30 a.m., when all three appelianes simultaneously 
left the KPIX premises (R. 343). Before leaving, appellants 
manipulated and dislocated various controls, conneetions, and 
accessories at the transmitter in such a manner that it could 
not be started at 6:45 a.m. as scheduled or until all the 
maladjustments were searched out and corrected (R. 351-353). 

After a telephoned notification that KPIX was not broad- 
casting, the transmitter supervisor, William Burgess, arrived 
at the transmitter at 8:05 a.m, and unlocked the door to find 
all lights, including indteator and tube filament lights, out 


and the electric wall clock stopped at 6:25 CR. 344-345). Upon 
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attempting to start the transmitter, Burgess discovered the 
following abnormal conditions which the Commission found could 
not reasonably have resulted from the taking of steps incident 
to shutdown of the transmitter even in the case of a most 
complete normal shutdown (R, 345-347; Tr. 551-555): 

1. The main power circuit breaker in the basement 

of the building was in the open position (Tr. 133- 

135, 420-422). 

2. All of the circuit breakers on the transmitter 

room distribution panel were in an open or off 


position, including those to the crystal ovens which 
were never normally opened (Tr. 137-144, 420-422). ‘ 


naa tet a 4 are nn & og. 


3. All circuit breakers (approximately 20-40) on the ; 
front of the transmitter panel were in an off position % 
(Tr. 221-222, 389-392). 


4. The cooling system water valves to both the audio 
and video high power amplifier cubicles were turned 
to the off position (Tr. 224-228), 


2. The water pump by-pass valve was in a completely 
open position (Tr. 228-232, 376-380, 442-446, 455-477). 


6. The two clasp fasteners for the cover on the high 
voltage air circuit breakers were loose so that its 
remotely controlled mechanism could not be activated 
(Tr. 233-237, 252-256, 462-469), 


7. ‘The Delta-Wye power transfer switch had been 
placed in a normally unused neutral or non-contacting 
position (Tr. 240-244, 466-469). 


8. A tube was out of its socket in the aural cubicle 
and two tubes in the same cubicle had had the plate 
cap connections removed (Tr. 247-252, 474-477). 


9. The Tektronics oscilloscope was inoperative and 
a piece of cardboard had been placed behind its green 
filter screen (Tr. 266-276, 478-480). 


10, The Heathkit and RCA oscilloscopes were inoperative 
(Tr. 277, 480-484). | 
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ll. The gain control on the video line amplifier had 
been reduced to the minimum position (Tr. 282-283, 
491-494), ! 


12. The controls on the stabilizing amplifier had 
fe been set in improper positions rendering this piece 
of equipment inoperative (Tr. 283-284, 494-496), 


13. Various video coaxial plugs at the rear of the 
control panel of the operating console were scrambled 
and misconnected (Tr. 295-300; 509-515). 


14, The RF input connections were loose and in some 
cases were connected to wrong connectors on the 
monitor patch panel (Tr. 302-305, 515-517). 


. 15. The RF input coupling controls on both the visual 
> and aural monitors had been rotated to zero (Tr. 306- 
308). 


16, The audio line within the low power _ cubicle 
was short-circuited (Tr. 309-317; 519-523). 


17. The video signal demodulator, a commercially 
produced monitoring unit, was inoperative (Tr. 320- 
321). 

18. The line cord plug to the diode monitor, a simpler 

“home made" monitoring unit, was removed from the wall 

socket (Tr. 322). | 

19. The tube tester was found not in any normally 

accessible location, but in the loft in the storage 

area, at the rear of the main transmitter room (Tr. 

648-- 649, 704-705, 709). 

While the actual restorative measures to correct these 
abnormal conditions were not time consuming, discovery of 
the deficiencies entailed considerable effort and delay and 
resort to many trouble-shooting procedures (R. 347-348; 

Tr. 132-145, 219-238, 239-249, 257-258, 262-279, 955-556). 
Most of the difficulties became serially apparent only as 


various steps of the transmitter starting procedure failed 


to produce normal responses (Tr. 132-145, 219-238, 239-249, 
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257-258). After inspections, tests, and readjustments had 
remedied a particular defect,- another attempt to start the 
equipment would reveal the existence of other disabilities 
beyond the point of turn-on progress (ibid.) By cut and 
try procedures, transmitter supervisor Burgess was able to 
get the aural transmitter carrier signal on the air at about 
8:40 a.m. and to produce a visual carrier signal at about 
8:45 a.m. (Tr. 259), However, the carrier signals did not 
broadcast program information and Burgess ascertained that 
no audio or video signals were being put into the transmitter 
from the so-called rack equipment through which incoming 
programs ordinarily passed. After being advised that the 
KPIX studio did not expect to be able to broadcast that day, 
Burgess undertook to insure that the input circuits in the 
rack equipment were in operating condition and discovered 
several of the disabilities, misconnections, and malfunction- 
ing conditions listed above (Tr. 259-277, 280-288, 292-323). 
His efforts in this direction were hampered by the 
absence of the tube tester, a frequently used piece of 
testing and adjustment equipment ordinarily kept near the 
work stations of the transmitter technicians. The tube 
tester had been used by appellant Severdia during his 
unscheduled visit to the transmitter and was found in a 
loft area reached by a stepladder at the rear of the trans- 
mitter room (R. 361; Tr. 648-649, 704-705). Burgess was 


also unable to use any of the three oscilloscopes in his 
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trouble-shooting endeavors because they were not in operating 
condition (Tr. 261-277). The oscilloscopes were normally 
used in checking and adjusting transmitter and Signal input 
equipment and had been in operating sonatbian ues last used 
by the transmitter technicians (R. 348; Tr. 262). Upon dis- 
mantling one of these instruments, Burgess found that an 
opaque cardboard disc had been inserted between the green 
glass viewing screen and the face of the oscilloscope tube 
immediately beneath (Tr. 264, 267-272). Although Burgess 
removed the disc and reassembled the unit, it still failed 
to function (Tr. 275-277). Abandoning his efforts to use 
the defective oscilloscope equipment, Burgess ultimately 
devised other makeshift power source and signal tracing 
procedures (BR. 347-348; Tr. 278-279). , 

At about this time the KPIX chief engineer joined 
Burgess and, although unfamiliar with operating and main- 
tenance details at the KPIX transmitter, worked with him 
in locating and eliminating the remaining difficulties 
(Tr. 276-289). Burgess left the transmitter at 10:30 a.m. 
and returned about 6:00 p.m. with a KPIX staff announcer and 
some speech input equipment ordinarily used at the studio 
(Tr. 288-292). By 7:00 p.m. Burgess had succeeded in 
restoring the transmitter to minimum operating condition and 
Station KPIX resumed transmitting programs CR. 348; Tr. 292- 
323, 340-341) cl | 
1/7 Further repair was still required to restore the three 


oscilloscopes and the stabilizing amplifier to. jusable condi- 
tion (Tr. 324-325). ! 
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B. The Commission's Conclusions and Order 

The Commission found that the extensive and abnormal 
multiple power disconnections, the water system valve mal- 
adjustments, the partially disassembled circuit breaker and |. 
radio tube circuits, the scrambled rack equipment connec- 
tions, and the disabled and misplaced test equipment, taken 
together, constituted functional damage to the KPIX trans- 
mitter facilities (R. 351). Finding further that appellants 
participated in concert to perform such acts and, as 
experienced transmitter technicians, knew and intended that 
the usefulness of the transmitter would be impaired by their 
aioe the Commission concluded that appellants had 
willfully damaged or permitted radio apparatus and installa- 
tions at KPIX to be damaged within the meaning of Section 
303(m)(1)(C) of the Communications Act (R. 351-353, 355). 

The Commission also concluded that appellants’ acts 
amounted to a willful and malicious interference with radio 
communications of Station KPIX in violation of Section 
13.69 of the Commission’s Rules (R, 355-356). The Examiner's 
contrary conclusion was premised on his view that the 
Commission*s Rule, prohibiting interference with “any radio 
communication or signal", has no broader meaning than Section 


303(m)(1)(E) of the Communications Act, prohibiting 


2/ Appellant Didriksen admitted, for example, that the 
maladjustment of the water pressure by-pass valve was “used 

as a delaying tactic for normal transmitter operation (R. 352, 
359). 
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interference with “any other radio communication Or signal", 
and hence is limited to electrical interference between 
Stations (R. 332-333). The Commission stated that in omit- 
ting the word “other™ in Section 13.69, it was concerned not 
Only with interference with signals of other stations but 
also with interference with the signals of the Station at 
which the operator is in attendance (R. 356). The Commission 
further stated that the term “interference”, ais used in 
Section 13.69, includes in addition to electrical interference 
with communications, acts of disability to equipment which 
delay operation of a transmitter and interfere with transmis- 
sion of its broadcast signals (ibid.). And, finally, the 
Commission stated that its authority to adopt nies governing 
the manner in which operators shall conduct their duties 
derives from Sections 4(i), 303(1) and 303(r) of the Act and 
is not limited to the specific activities proscribed by 
Section 303(m)(1)(B)-(F), for otherwise Seetich 303(m)(1)(A), 
which authorizes the Commission to suspend operators' 
licenses for violations of its regulations, would be meaning- 
less (ibid.). } 

With respect to the violations both of Section 303 
(m)(1)¢€C) of the Act and of Section 13.69 of the Rules, the 
Commission stressed the fact that its findings were in no 
part based on appellants’ action in leaving on strike, but 
were predicated solely upon their disabling acts to the 


KPIX transmitter facilities before departing CR. 395, 353). 
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The circumstance that such acts occurred during a period of 
labor-management disagreement did not, in the view of the 
Commission, entitle appellants to breach the lawful duties 
of licensees with impunity (R. 355, 353). 

Accordingly, since the “objectives of the license 
suspension proceedings are to discipline fappellants/ for 
their violations and thus to protect the public against the 
injuries to communication services which Congress and the 
Commission sought in law and the rules to avert", the 
Commission concluded that the purposes of the Act and the 
public interest would be served by suspending the license 


3/ 
of each appellant for a period of 90 days (R. 356-357). 


C. The Commission's Memorandum Opinion and 
Order Denying Appellants’ Petition for 


Reconsideration, 

On August 24, 1956, appellants filed a "Petition for 
Rehearing, Reconsideration and to Vacate Order of July 26, 
1956", urging (1) that the Commission had no jurisdiction 
over the matter as the actions which led to the suspension 
proceedings were performed during a lawful strike and in 


aid thereof, and (2) that Section 13.69 of the Commission's 


3/ In recommending a 30-day suspension the Hearing Examiner 
relied primarily on the circumstances that “this is a case 
of first impression” and that appellants may have intended 
to do the acts found unlawful but not to violate the law 
(R. 333). The Commission rejected such factors as mitigat- 
ing circumstances since appellants had “engaged in a 
deliberate effort to disable the equipment of a licensed 
television station so as to render it inoperative" (R. 356- 
357). 
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Rules exceeded the statutory authority conferred on the 
Commission by Section 303(m)(1)(E) of the Act (R. 197-209). 
In a Memorandum Opinion and Order released on May 24, i957, 
the Commission affirmed its earlier decision and denied the 
petition for rehearing and other relief (R. 370-373). While 
noting that the petition asserted only matters previously 
raised and disposed of in the earlier decision, the Commis- 
sion reiterated and elaborated on its position CR, S71). 
Emphasizing again that it was not, as asserted, “punishing” 
appellants for strike activities or concerned with the fact 
that they left on strike, the Commission said (R. 372): 
“Our only concern is that operators coming under our 
jurisdiction violated provisions of the Communications Act 
and our Rules by willfully damaging weansadutee equipment 
and thereby interfered with television communications at 
KPIX." Insofar as appellants argued that the Commission 
could not by regulation prohibit conduct which was not 
already expressly prohibited by statute, the Commission 
reasserted its authority under Sections 4(i), 303(1) and 
303(r) to make such rules as may be necessary to carry out 
the provisions of the Act and stated (R. 373): “. = «a WE 
have not been persuaded that it is unreasonablé for us to 
conclude that the purposes of this Act could not be 
achieved if licensed personnel may willfully or maliciously 
interfere with the signals of the stations for whose 


operation they are responsible." 


ai] Bs 
SUMMARY OF ARGUMENT 

I. The Commission’s express statutory authority to 
suspend the license of operators who willfully damage radio 
equipment is not impaired by the fact that the operators inflict 
the damage in the course of a labor dispute. Such conduct 
is neither prohibited nor protected by the National Labor 
Relations Act. Even if such misconduct enjoyed Labor Act 
protection under ordinary circumstances, the specific pro- 
visions of the Communications Act would prevail. Moreover, 
Labor Act protection, even if it existed, would immunize 
appellants against discrimination by their employer, not 
against regulatory action by the Commission. Similarly, the 
possibility that the employer or the State in protecting 
property interests might visit some sanction upon appellants, 
does not prevent the Commission from visiting the sanction 
peculiar to it -~ suspension of the license it issued in the 
public interest. 

Suspension of a license is not a “penalty” requiring 
Strict construction of the legislation. In any event, ap- 


pellants deliberately rendered the equipment unusable for 
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several hours and therefore “willfully damaged" it within the 


we Oa 


plain meaning of the statute. 
II, The Commission's rule against willful interference 


with any radio communication is a valid exercise of the 


rule-making power. The statutory scheme contemplates that the 
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Commission may suspend licenses for violations of its rules 
as well as for specific offenses proscribed in the Act.-: 
Appellants therefore err in contending that the Commission's 
rules'are limited to offenses expressly catalogued in the 
Statute. The rule against willful inverterence with any 
radio communication is a proper exercise of the Commission's 
Statutory authority to make rules necessary to execute its 
functions and carry out the provisions of the Act. 


ARGUMENT 


Appellants, conceding that they disabled the KPIX trans- 


mitter equipment to such an extent as to keep the station 

off the air for several hours, claim that they could do so 
without jeopardizing their Commission-issued licenses to serve 
as radio operators. They seek to achieve tits immunity from 
regulation by urging (1) that because their misconduct occurred 
in the course of a labor dispute, the Commission lost its 
authority, expressly granted by Section 303(m)(1)(C) of the 
Communications Act, to suspend the license of an operator who 
"has willfully damaged or permitted radio apparatus or in- 
stallations to be damaged," and (2) that Section 13.69 of the 
Commission‘s Rules, prohibiting willful, or malicious inter- 
ference with ‘any ratio communication or signal” is in excess 
of the Commission's statutory authority. Interspersed with 
these main contentions are suggestions that the equipment was 


not really damaged but only rendered unusable, and that the 
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conduct, although deliberate and intended to have precisely 


the consequence it did, was not "willful". 


I. The existence of a labor dispute does not 
oust the Commission of its statutory power 
to suspend the licenses of operators who 
willfully damage equipment. 


Impliedly conceding that their conduct would render them 
subject to suspension but for the fact that they were engaged 
in a labor dispute, appellants contend that the Commission 
must stay its hand because the damage to the equipment occurred 
in the course of a strike. Warning that the Commission must 
not “enter the highly charged and controversial field of 
labor relations” (Br., p. 11), appellants argue that strike 
action is outside the Commission’s jurisdiction, and must 
be dealt with by the National Labor Relations Board, by the 
employer, or by the State. 

The short answer to this contention is that the Con- 


mission is mot concerned with whether the damage to radio 


apparatus occurs in the context of a labor dispute or in any 


other context. Strikes or lockouts, while they may affect 


the operations of a station, do not without more come within 
4/ 
the purview of the Commission, When, however, the strike is 


4/ In Chamerlain and Muller (14 Pike & Fischer, B.R. 135, 


144-145), the Commission stated that “strike action, as 
such, by licensed radio operators *** does not constitute 
willful or malicious interference with the signals of 
station KEAR even though such action incidentally interferes 
with the transmission from the station. These proceedings 
are solely related to the question of whether any action by 
the respondents, over and beyond their actions in going on 
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accompanied by the willful damage of radio apparatus, then 

the Commission is directly concerned. Far ce opening the 

Pandora's Box to which appellants refer (Br., p. 10), the 

Commission made it unmistakably clear that its action is 

based solely on the physical damage which appellants inflicted 

and not on the fact that they went out on strike (BR. 353,355, 372). 
Appellants’ suggestion that the Commission is invading 

a sphere exclusively occupied by the Labor Management 

Relations Act (61 Stat. 140, 29 U.S.C. 151 sé 200.3, is wide 

of the mark, Appellants can point to agehing’ in that statute 

which prohibits the conduct in which they eagignd.™ And, 

under settled law, their conduct in disabling their employer's 

equipment was also not protected by that statute. See, e.g. 

National Labor Relations Board vy, Local inion |No, 1229, 


I,.B.E.W., 346 U.S. 464, 476-478 and cases cited at pm, 12,13; 





National Labor Relations Board vy. Reynolds & Manley Lumber 
Co., 212 F.2d 155,158, 163 (C.A.5); National Labor Relations 


Board v. Marshall Car Whel and Foundry Co., 218 F.2d 409, 413 
(C.A. 5); Hoover Company v. National Labor Relations Board, 
| 


151 F.2d 380, 389 (C.A. 6). In the Local 1229 case, technicians 


4/ (Cont'd) strike, taking the station off the air, and leaving 
the premises of KEAR, were willfully or maliciously calculated 

to interfere with the operations of the KEAR transmitter by other 
persons and thereby resulted in willful and malicious inter- 
ference with communications of the station." The Commission 
found no substantial evidence that the operators there had 
damaged the transmitter equipment and issued no suspension order. 


5/ Moreover, appellants concede (Br. Pp. 16) that this case could 
i ! 
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of a television station distributed handbills disparaging 
the quality of their employer's television service in order 
to further the position of their union in collective bar- 
gaining negotiations. Stating that the "fortuity of the 
coexistence of a labor dispute affords these technicians 
no substantial defense,” the Supreme Court held that the 
disparagement of their employer's service "was as adequate 
a cause for the discharge of its sponsors as if the labor 
controversy had not been pending" (346 U.S. at 476-477). 
Moreover, even if appellants* conduct were otherwise 
generally protected by the Labor Relations Act, this would 
not grant them immunity from the specific provisions of the 
Communications Act. Compare Southern Steamship Company v. 
National Labor Relations Board, 316 U.S. 31, holding that, as 
applied to seamen, the provisions of the Labor Relations Act 
must yield to the federal mutiny statute directly regulating 
their employment. The Supreme Court said (316 U.S. at 47): 
It is sufficient for this case to observe 
that the Board has not been commissioned to 
effectuate the policies of the Labor Re- 
lations Act so single-mindedly that it may 
wholly ignore other and equally important Con- 
gressional objectives. Frequently the entire 
scope of Congressional purpose calls for care- 
ful accommodation of one statutory scheme to 


another, and it is not too much to demand of 
an administrative body that it undertake this 


5/ (Cont‘d) not come within the emergency provisions authorizing 
the President to direct the Attorney General to seek an injunction 
where strike activity affects an* “entire industry or sub- 
stantial part thereof engaged in *** communication” and might 
imperil the national health or safety (29 U.S.C. 176-178). 
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accommodation without excessive emphasis upon 
its immediate task. 


And see also the recent decision of the National Labor 
Relations Board that so-called “hot cargo” contracts, though 
valid for employers in general, are invalid where the contracting 


employers are common carriers subject to the provisions of the 


Interstate Commerce Act. Truck Drivers and Helpers Local 


Union No, 728, International Brotherhood of Teamsters, Chauffeurs, 


Warehousemen & Helpers of America, AFL-CIO, and Genuine Parts 
6/ | 


Company, 119 NLRB No. 153. 

Appellants’ suggestion that they might be disciplined 
by the employer or by the State authorities, again misses the 
point. Whatever action those agencies might take, they could 
not affect appellants’ licenses as radiotelephone operators. 
Those licenses are granted by the Suiat retail, wes by the em- 


ployer, the Labor Board, or the State. Those licenses, in 
7/ 


turn, may be revoked or suspended only by the ‘Commission. The 


Commission acts in the public interest to protect the public 


67 Even if the National Labor Relations Act protected ap- 
pellants in damaging their employer's equipment -- which it 
does not -- the protection thus afforded would prevent the 
employer from discriminating against them, but would not 
affect the Commission's right to invoke its processes against 
them, 


7/ Any sanction imposed by the employer, the babar Board, or 

the State would not have affected appellants’ qualification 

to obtain other employment on the strength of their Commission - 
issued licenses. Suspension of the license, a sanction 
available only to the Commission, was therefore required to 
protect the public interest. 


et Be 
from operators who interrupt the public service of broad- 
casting, not to vindicate either the private or State interest 
in protecting private property. Accordingly, Section 303(m) 
(1)}(C) authorizes the Commission to suspend the operator's 
license for willful damage to radio equipment, and the Conm- 
mission's action in so doing is independent of any disciplinary 
measure any other party may see fit to undertake. 


Appellants‘ emphasis on the strike background for their 


attack on KPIX equipment suggests that they accept the Com- 


mission's finding (R. 351-353, 355) that their conduct in- 
flicted "damage” within the meaning of Section 303(m)(1)(€). 
That their conduct feil short of physical breakage or permanent 
harm furnishes no more defense in the presence of the strike 
than in its absence. They admittedly rendered the equipment 
unusable for several hours, and in so doing, inflicted more 
serious damage than if they had cut a wire or broken a tube. 
In providing that operators’ licenses could be suspended for 
willful damage to equipment,Congress was concerned with the 
the availability of equipment for use, and not with whether 
its unusability required replacement, repair, or -- as here -- 
extensive and prolonged “trouble-shooting” to restore the 
equipment to usable condition, 

Appellants argue in this connection that the statute is 
penal and must be strictly construed. Again the argument is 
expressly linked (Br. p. 12) to the fact that appellants were 


on strike, which, as we have seen, is not material either to 
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the question of “damage” or to the Commission's power to suspend 
licenses. In any event, the Supreme Court has made it clear 
that the Commission's action in withholding the license 
privilege is not penal in character. In Federal Communications 
Commission  v. WOKO, Inc., 329 U.S. 223, 228, the Court re- 
jected the contention that the Commission's refusal to renew 
a license “inflicts a penalty” or that “the motive is punish- 
ment", stating; 4 

A denial of an application for a license 

because of the insufficiency or deliberate 

falsity of the information lawfully required 

to be furnished is not a penal measure. It 

may hurt and it may cause loss, but it is not 

made illegal, arbitrary or capricious by 

that fact. 
See also, Helvering v. Mitchell, 303 U.S. 391, 399; Steuart & 
Bros. v. Bowles, 322 U.S. 398, 404-407; Mansfield Journal Co, 


v. Federal Communications Commission, 86 U.S. App. D.C. 102, 109, 





180 F.2d 28, 35; Pierce v. Securities and Exchange Commission, 
239 F.2d 160, 163 (C.A. 9). That the Commission here took the 


lesser measure of suspending the licenses, does not convert 

its action into a penal sanction, The objective of the license 
suspension proceedings is to protect the public against injuries 
to communications services by disciplining appellants for 
misconduct related to the privilege conferred. “Remedial 
sanctions may be of varying types” and “one which is charac- 


teristically free of the punitive criminal is revocation of a 





privilege voluntarily granted" (Helvering v. Mitchell, 303 
U.S. at 399). | 


a; 

Finally, we respectfully submit that even if the statute 
should be strictly construed, appellants ran afoul of its 
literal terms when they deliberately rendered the equipment 
unusable. Even accepting appellants’ plea for strict con- 
struction and their explanation that they were engaged in a 
labor dispute, this does not lead to a diminution of the 
Commission's express statutory authority to suspend the 
licenses of operators who damage equipment by rendering it 


unusable. 


II. The Commission's rule prohibiting willful or 
malicious interference with any radio com- 
munication or signal is a valid exercise of 
the Commission's rule-making power. 


Having infringed the Commission's rule against willful 
interference with any radio communication, appellants seek 
to defeat its applicahility by alee sat that the rule 

9 


exceeds the Commission's authority. They achieve this 


8/ Appellants’ deliberate intent to render the equipment un- 
usable forecloses the contention, suggested at App. Br., pp. 
13-14, that they had no “evil design" or that their conduct 

was not “willful.” “Willfullness", even in a criminal statute, 
generally means "no more than that a person charged with the 
duty knows what he is doing. It does not mean that, in addition, 
he must suppose that he is breaking the law". Townsend v. 

United States, 67 U.S. App. D.C., 223, 228-230, 95 F.2d 352, 
cert. den. 303 U.S. 664; Dennis v. United States, 84 U.S. App. 
D.C. 31, 35-36, 171 F.2d 986, 990 affirmed 339 U.S. 162; 

Barsky v. United States, 83 U.S. App. D.C. 127, 137, 167 F.2d 
241, 251, cert. den, 334 U.S. 843; Fields v. United States, 

82 U.S. App. D.C. 354, 164 F.2d 97, 100, cert, den. 332 U.S. 851, 
McBride v. United States, 225 F.2d 249, 254, 255 (C.A. 9). 


9/ Appellants do not dispute the fact that the damage which 
prevented KPIX from going on the air for several hours 
amounted to “interference with any radio communication" 
within the meaning of the Commission's rule. 
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result by pointing out that Section 303(m) (1) (E) of the Act 
prohibits interference “with any other radio: communleations® 
and arguing that the Commission's rule by omitting the 

word "other" creates a ground for license suspension not 
warranted by the Act. We submit that analysis of the statute 
discloses appellants’ fallacy. : 

Section 303(m)(1) of the Act gives the Commission 
authority to suspend a licénse upon proof that the licensee 
has violated any one of the six subesections “an through 
"F", The last five sub-sections deal with specific offenses, 
but the first provides for suspension if the idenuses “has 
violated ... any regulation made by the Commission...”. To 
limit the Commission's regulations in this respect to the 
precise terms of the last five sub-sections mould, in effect, 
render the first sub-section superfluous. 

The Commission‘s rule-making authority derives from 
Sections 4(i), 303(1), and 303(r) of the Act, set forth at 
Appellants' Brief, p. 7. To be sure, the Commission's rules 
may not be “inconsistent with this Act" (Section 4(i)) or 
"inconsistent with law" (Section 303(r)), but nothing in the 
Act protects appellants from suspension for their willful 
interference with KPIX communications. Appellants would read 
the phrase “not inconsistent with this Act" as limiting the 
Commission to offenses expressly catalogued in the statute, 


But this reading is contrary not only to the common meaning 


of the language, but also to the express holding of the 
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Supreme Court. 


192, 


In United States v. Storer Broadcasting Co., 351 U.S. 
202, the Court said: 


The challenged Rules contain limitations against 
licensing not specifically authorized by statute. 
But that is not the limit of the Commission's rule- 
making authority. 47 U.S.C. Sec. 154(i) and Sec. 
303(r) grant general rulemaking power not incon- 
sistent with the Act or law. 


See also, National Broadcasting Company v. United States, 319 


U.S. 


190, 218-219, where the Court stated: 


True enough, the Act does not explicitly say that 

the Commission shall have power to deal with network 
practices found inimical to the public interest. But 
Congress was acting in a field of regulation which 
was both new and dynamic, *** While Congress did not 
give thé Commission unfettered discretion to regulate 
all phases of the radio industry, it did not fmstrate 
the purpose for which the Communications Act of 

1934 was brought into being by attempting an itemized 
catalogue of the specific manifestations of the 
general problems for the solution of which it was 
establishing a regulatory agency. That would have 
stereotyped the powers of the Commission to specific 
details in regulating a field of enterprise the dominant 
characteristic of which was the rapid pace of its un- 
folding. And so Congress did what experience had 
taught it in similar attempts at regulation, even in 
fields where the subject-matter of regulation was 

far less fluid and dynamic than radio. The essence 
of that experience was to define broad areas for 
regulation and to establish standards for judgment 
adequately related in their application to the 
problems to be sclved. 


Appellants would have it that, once the Commission 


licensed them, they could with impunity abuse their licenses 


by preventing KPIX from going on the air. We respectfully 


submit that the Commission's power to issue licenses, 


particularly when coupled with its power to make rules 
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necessary to execute its functions and eases ie the provisions 
of the Act, precludes any such narrow interpretation of the 
Commission's ioe As the Commission stated CR. S73), “it 
is Lnot/ unreasonable for.us to conclude that the purposes of 
this Act could not be achieved if licensed personnel may 
willfully or maliciously interfere with the signals of the 
stations for whose operation they are responsible,” See, Fedeal 
Communications Commission v. WOKO, Inc., supra, 329 U.S. at 
229. Pertinent here is the admonition of the Supreme Court 
in United States v. Storer, supra, 351 U.S. at 203: 


The Communications Act must be read'as a whole 

and with appreciation of the responsibilities 

of the body charged with its fair and efficient 
operation. The growing complexity of our economy 
induced the Congress to place regulation of 
business like communication in specialized agencies 
with broad powers. Courts are slow to interfere 
with their conclusions when reconcilable with 
statutory directions. 


10/ The attempted analogy to Federal Communications Commission 
v. American Broadcasting Company, 297 U.S. 284 (App. Br., pp. 
18-19), is inappropriate. In construing Section 1304 of the 
Criminal Code the Supreme Court there held that: the Commission 
could not use its rule-making power to declare'a “lottery” 

that which is not a "lottery" within the meaning of the Code. 
In the instant case,the rule-meking power gives content to 

the Commission's acknowledged licensing power; it does not 
create an offense unknown to the statute and inconsistant with 
the Code but implements the conditions under which a license 
is issued. The Commission's authority to issue regulations 
containing licensing limitations not expressly authorized 

by the Act was preserved in A,B,C, (347 U.S. at 289, n.7) 

and subsequently reaffirmed in the Storer case, supra. 
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CONCLUSION 


For the foregoing reasons, the decision and order of 


the Commission should be affirmed. 


Respectfully submitted, 


WARREN E. BAKER, 
General Counsel, 


RICHARD A. SOLOMON, 
Assistant General 
Counsel, 


RUTH V. REEL, 
Counsel, 
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